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TURSDAY HMCANING SEBBION
Oetober 26, 1947

The committes reconvened at 9:30 s.m., Chairman
Mitohell presiding.

THE GHAIRMAN: . The hour has atﬁusé. Wae will some o
order, We are considering Rule 14, @hird Party Practice.

JUDGE DOBIE: You are still asing the June 8 é?af%?

JUDGE GLARK: Yes, Stay on the June 8 dvaft from now
on, éﬁéafﬁait@iy.,

THE CHAIRMAN: There wasn't any later draft on these

- JUDGE CLARK: No; that is true.

THE CHAIRMAN: BState now jJust what you want us %o do.

Jﬁﬁég OLAKY You will recall that last evenlng we
were dlseussing how three-covnered the Tight atill may be if
we eliminate the eiting ln of a nég{thiréwga?ty égféndaﬁé
lisble only to the defendant. The point pretty much conecerns
lines 12 and 13, I think, if I may, I w11 try to state first
my own view and second, as far &a‘i can, Mr. ﬁamge&é*s view,
Then you will have to consider 1%,

My own view, the view Mr, Hoore and I worked on, la
that now the Intent is te make thls sirietly a contest between
the original defendant and the cited-in defendant (that is,
the now third-party plalntiff and the thdrd-party defendant)

and that until the plaintiff amends as 1s previded toward the
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latter part of the rule, there should be no other connecilion
belween the third-party defendent and the c¢assge. That is why
1t was our general ldea that that was &ll covered in lines 6
to 12, providing for the framing of Llssues between these two
cefendants, snd thers is nothing to é% with the plaintlfl as
yet on that theory.

Hence, my own ides would be simply to strike out line
12 and 13 and, as I econstrue 1t, thalt would still leave 1% up
LG the third-party defendant, the ﬁéyw@srgaﬁ_ﬁﬁaughs in, %o
make any defenses he has as spainst the person who brought hin
in, winloch would mean that 1T the person who brought hia in
hadn't properly defended the case or hadn'it done any ¢f the
maltitudinous, things he should, then he may make ths preper
defense, but the third-narty defendant has nothing o do %ﬁtﬂ
the glaiﬁtiff untll the pl-intify aets by emendlng as provided
in lines 16 to 18. '

,z msy not state Mr, Hammond's positicn cdrrectly, and

he can come te ths resous 1f I don't. Mr., Hammond, I think,

more or less sprees with that, but does aéé-ﬁha%, 1f thers is

sny question ralsed as between the tulrd-party defendant and
the originael plalntiff, 1% ocught te be limited to this sane
elalm or transaction, snd thut not until the plaintiff amends
te make the neow defendant a full defendant ln every sense ﬁf
the word should that new defendant be entitled to countsrelalm

generally,
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B0 HMr. Homaond hag suggested those changes, whieh,
among other things, would lisdt sll the new third-party
défeﬁégat?s eocntentions againat the plaintiff as arislag out
of the same olalm OF occurrence upon whioh the originel sult
was brought. |

I think that perhaps states ss briefly as I can

_the pednt here involved. Hr. Hammond can add 0 1%,

THE CHAIRMAN: May I clear my ovn nind up on cne
thing? The ralg 48 Aoy writien ln our bhook provides that 17
the third-party defendant 1a broughit into the case, he nay, as
1t were, step inte the shosa of the thlrd-party pleintlff and
try to beat the orlginal plaintiff, defend the third-party
plaldntlff agsinst the plalntiflf by asserting any defense whiech
tie original defendant, third-party plaintiff, eould have
asgerted agalnst the plaintiff. In other words, 1f the original
defendant 1en't adequately resiating the plaintiff's elalm and
the third-party defendant 1ls brought in and 1a lisble over to
the defendant, he ¢an Jump in and make the origlnsl defendant's
defense adoquats.

That is expressly provided for in lines 12‘aaé 13,
"The third-party defendant may assert any defsnses which the
thivd-party plsaintiff has to the plaintiff's eclaim.™ That
means he may assert sgsinst the plalntiff any defenses., why
d¢o we strike that out? wWhy do we refuse to s1llow the inter-

pleaded third-party defendsnt, wnose 1iability may depend upon
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the Tact that the original defendsnt Lo llable to the plalntiff,
to step inte this casge and say, "Hers is a defense the

original defendant hasn't ralsed. I am dragged into this

thing, 1lsble over, I au here in the case, and I am going to
sege that he does reisge 1t., I would Just és soon beat the

plaintiff as I would to besat the defendant on the ground that

~the defendant hasn't adequately &%feaééé or eomplied with ﬁhé-

ﬁérmg of his contract"? Why do you do thst? I don't under-
stand.

JUDGE OLARK: I will make an answer. Té@?é are two
reasons which perhsps come to the same thing., The Tirst is
what we néw'inﬁané to do by our amendumsnt. Az we have nors or
less declded, 1t hasn't worked well to allow & battle between
the party brought in and the plaintiff., The plalntifl dosan's
want to accept him, and he shouldn't be required to, Therefore,
our lLogloal theory was that the only eltlng in which ¢ould be
dong would be of a defendant liasble over to the defendant, not
to the plaintiff. If we follow that oubt logleally, it would
sesnm that the controversy must still remaln betwesn thess two
defendants and that, once you start mixing 1t up with the
plalntiff's elaim, you are gettlng baok somewhét to the old
trouble we had, That is from the logileal and perhaps the
prosedural polnt of view. |

The other reason, whieh perhaps 18 an asspect of the

same thing, is the one that I suggested before; namely, that,
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~whatever the relations between the two defendants, we ought

not to allow them to be buried by simply a rule of procedurs,

that 1f the original defendant can contrel, ass he can, the

1itigetion against him, subject, of course, to any private eon-

tract he may have made {he may not be able to control 1t if his
insurance c¢oniracit sc providesg, but otherwise he ean), we ought
not to try to var& those rights in a mere procedural rulé
wﬁiﬂh is designed not to do that but is designed merely as a
quicker way of remsdy by one defendant agalnst somebody who is
lizble over to him.

It would seem & 1ittle unfair that in the Htate of

New York, for example (or you can take almost all the states

for exampls), in this kind of thing the ney tanlrd-party de-

fendant can get greater rights in the federal court than he
could have in the state court, because in the state court,
where you wouldn't have this kind of elting in, you couldn't
do that, subject, of course, to any private agreements.

That is a suggestion wiich I think is parfly the
logie of our amendment and partly the substantive law back of
i%.

DEAN MORGAR: Your notion, though, Charlie, is that
1t wouldn't make any difference in the actual conduct of the
case so0 far as evidence ig concerned. If, in one lawsult, we
are golng to settle this whole controversy, suppose the

original defendant has a defense which he Goes not want asserted.
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The talrd-party defendant will be permitted to put that evi-

éeﬁéa in, will he not? You aren't golng to have two trials
here, are you? |
JUDGE CLARK: Oh, ne, you wouldn't have two trisls.
DEAN MORGAN: 8o he would be able to put that evi-
dence in to stop the defendant from getting a right over against
him, wouldn't he?
h JUDGE CLARK: Yes,
DEAN MORGAN: Then what harm does thls do?
JUDGE CLARX: The harm to him, it seems 1o nme, is the

twofold one I put up. In the first place you are‘n?w‘makiﬁg

the ocontroversy one between the plaintlff and this defendant,
which 18 the evil that we have been t??iag:te*ﬁit.

THE CHAIRMAN: WNot making 1% & controversy in the
senge that there ls a gquestion whether that interpleaded thlrd-
party defendant 1s liable to the plaintiff. The thing that
you stuek on the pilckets on before was bringing in a third-
party defendant who may be liable to the plaintiff and then
trylng to lead the horse to the trough and make him drink.
The plaintiff didn't want to sue hin, and you couldn't force
him to try to get a judgment against him. That is the evil
you are trying to get rid of. You have done that all right by
atriking out “or to the plaintiff" in line 5, but this isn't
a case where theres l1s any qaestianrraiseé whe ther the third-
party defendant 1s iiable t0 the plaintif?f or not.

He has an assertion to make against the original
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defendant. He says, "Here, you can't recover over against me

Ibeeause you havsn‘ﬁ adequately asseried ali your defense
againgt the plaintiff.? In order %o prove that, he has to
prove, aa againgt the original defendant, the existence of thls
defenge and hle fallure to assert 1. |

when that is brought into the case, you are not deal-
ing with the qu@stiaﬁ of whether the original plaintiff hes a
ciéim'against the Bhird-party defendant which the defendant
has to assert, You have brought out that there is a defense

which the orlglnal defendant hasn't sseerted, but 1f 1t hag

"~ been proved, 1f it 1s a good defense, and 1f it ls sustalned,

there 18 no llabllity over from the third-party defendant to
the original defendant, because 1f he defeats the pl&iﬁ%iff
there 1s nothilang to be Llable over for,

MR, DODGE: 1If you covenani 1o protect me againsi
Lisbilitles, to indemnify mé agalnet llabilitles, and I make
& payment veluntarily in your defense and then sue‘you, saylng
that I wasn*t liable, that defense 18 ny only defense. is
that taken away 1f, instead of suing you alter I made the
payment, I summoned you in as a defendant when I am sued?

THE CHAIRMAN: No. They don't ¢laim 1% ig taken
eway. They say that the third-party defendant summoned in can
prove 1t. » _ “

MR, DOpGE: He can't set’u§ hiie only defense, which
1s that there ls no liabillty.
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THE CHAIRMAN: O©Oh, yes, he can against the defendant,

‘but he can't assert in behalfl of the defendant agalnst the

plalntiff. 3 ‘

MR, DODGE: He pre&&eaﬁ_evideaee tending to show that
the cdefendsont is not liable to the plaintiff.

THE CHAIRMAN: That is it, and yet he can't defeat
the plaintiff's clalm because he has been dragged ln, I Jjust
@dh't get it.

| DEAN MORGAH: If you are golng to have & jury on this

and tell the Jury that they can find the plaintiff contributorl-
1y negligent aé-sgainst the thiré~§arty defendant but they
can't Find him contributorily negligent against the origlnal
defendant, you are gaing to have all that kind of damned non-
sense that we have noy wilth evidence.

JUDGE CLARK: I still can't see why you are so anxious
to have this a greaﬁer right than you get in the ordinary pro-
cess., This is supposed to be & short-cup, and not an extra

right to the insurance company. Thal seems Lo be the polnt.

You want to give the insurance company something more than the

insurance company can get in the ordinary course of litigstion.
THE CHAIRMAN: You don't give them anything. You
drag them in by the seruflf of the neck., 7The defendant is re-
spongivle Tor thelr being in.
JUDGE CLARK: He isn't dragged in, because the insur-

ance company i¢ liable anyway.
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THE CHAIRMAN: This isn't an interpleader. He

doesn't come in voluntarily and 1n£erple&é. He 1s brought in

against ﬁis will by summons, and when he gets in, the fellow
who is responsible for it 1s this defendant.

JUDGE CLARK: He isn't brought into the main oase
until the plaintiff brings him in by amending. The way thls is
I don't see that you can really say he 1s brought into anything,
an§ﬁay. He is liable to be sued, and i#sssaﬁ of having a
separate service of summons and a separate sult pending against
Mr. Insurance OCompany, you have a collateral side sult here,
and with all-- _ .

PROFESSCR SUNDERLAND (Interposing): He might prafer‘

to be in a case where he 1s the whole show, and here he 1is

brought in as a sideshow, which 1s a prejudice to him.

JUDGE CLARK: Let me say with all deference--you 3ug¥
gested that I don't get your §eint~wird0n’t get your peint of
why you want to change it. It gives the man brought in an
advantage he doesn’'t get, and you glve 1t to him because of a

short-cut In 1litigation. I don't see why a short-cut in 1iti-

gatlon should be glven an advantage that way.

In response to what Edson said now, I don't see that
1t 1s any partioular hardship to have a case of this kind. You
can get separate trials of any issue of this kind. You ask the
Judge for a separate trial.

THE CHAIRMAN: What 18 the use of draging him in it
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.t all, then?

D AH HMORGAH: Suppose the originel defendant 1s in-
a0lvent, and the oﬁiy answer he has for the payment of this
particuler thing l1s the righ§ over agalnsi the third-party de-
fendant who le brought iﬁ‘ What are you g§ing_ta ao?

JUDGE CLARK: ﬂﬂ§p?8é that you were in New York in
the state court and you didn't have any dlversity of citizenship,
wﬁétﬂtnan?

DEAN MORGAN: I mean in & kind of case where you have
jurisdiotion, and 80 forth, what are you going to 4o under
those ¢lrcumsiancean?

JUDGE CLARK: I don't see that the mere fact that the
parties are citlizens of different gstates should give them an
advantage.

DEAN MCEBGAR: I am not talking about that., You are
Just simply saying, aren't you, that the state doesn't have
this proecedural deviece for bringing in the third party who 1ls
liable over. But 1f you are going to bring him in because he

1a liable over in the federal court, you ocughl not to put hinm

at a grsater disadvantage than he would be if he ocould be

brougnt in in the state eourt. That Lls the thiag.

JUDGE DCBIB: Doesn't it come down, really, to thias?

" We are bringing this man in, and isn't tﬁe real question whether

or not practically we are golng 10 glve hiwm the game liberties

- and the same privileges of setiting up defenses that the
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" defendant himself can set up.

JUDGE CLARK: Let me say this. In line 12 and 13%

I should see ne ehjeetien to saying, "The third-party defendant
may assert as against the third-party plaintiff any defense”,
and so forth.

THE CHAIRMAN: That isn't the point.

. JUDGE CLARK: But I don't think 1% is necegsary, be-
aaﬁée 1t is alresdy covered. When you get beyond it, I think
you are maiking an insurance company law.

THE CHAIRMAN: Let me ask you this, Charlie. It has
been pointed out here that, under ﬁhis syétsm that you want,
the original defendant, we wlll say, has a good defense agalnst
the plaintiff which he doesn't choose to assert, you bring in
this thir&-paréy defendant who is supposed to be liable over,
and he isn't liable over if the original defendant neglects to
assert the defense that he has agalinst the original defendant.
8o he comes inte court, is brought in (doesn't try ta get in),
and judgment is attempted against him on the ground that he 1s
liable over. He says, "No, I am not liable over to this de- -
fendant. He hag neglected to aséert & good defense he had

agsalnst the plaintiff, and that releases me." 8o, in thls very

sazt, as you want 1t drawn, the proof le taken and the question

is 1itigated whether the original defendant has a good defense
against the plaintiff, and also the guestion wvhether he has
falled to assert it. '
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JUDGE CLARK: Onh, yeé;‘tﬁ&t is true, no doubt.

THE CHAIRMAN: Now you are gagging at the idea of
what we want to suggest. It belng established in thg'ease by
the third-party defendant that thé defendant has a good defense
agalnst the plaintiff, then that defense sﬁallrszﬁné ag a real
defense against the plalntiff, asgserted and exhiblited, 1t is
true, by the third party, but really a defense not only against
the plaintiff, so the third party wins his case against the
defendant by helping him beat the plaintifrf inéte&& of by mere-
1y showing that he has neglected to assert one defense which
he ought to have asserted. VWhen that issue is belng tried in
the same case, ag to whether the defendant has a defense
against the plaintiff, and 1t is established that he has, why
ghouldn't the court throw the plalntiff out on the ground that
a good defense has been shown?

JUDGE DOBIE: That cleans up the whole mess, doesn't
1t? | |

THE CHAIRMAN: Is 1t true that that situation could
arise here?

JUDGE CLARK: I am s8till not sure what jJjudgment you
want to have. Let me put & case of this kind: A sues B, snd B
cites in his insurer with whom he has a contract covering the
sltuation. There 18 a defense of the statute of limitations.

B: declines to make 1%, for various reasons., It may be that

he i1s a member of the family, or it may be he doesn't believe
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in the statute of linmitations, or whatnot, and is willing to

*let Judgment go against him, C, the insurer, wants %o make

the defense not as against B, that the defense was improper
and that thareferé he 1s relieved, but as against A. What
Judgment 1s finally entered there as be tween A, B, and C?

B is ready to confess Judgment against him.

THE CHAIRMAN: The Judgment 1s that the plaintiff
éanjt recover agsinst the defendant, and.therefare nel ther the
defendant nor the insurer is liable.

JUDGE DOBIE: That cleang up the whole mess.

THE CHAIRMAN: Your idea is that the insurer ‘18
ordinarily liable over to the insured in a case llike that sven
though the insured has a good defense, even 1f the statute of
limitations applies and he doesn't asgert 1t7?

JUDGE OLABK: HNo, that isﬁ‘% my idea at all., I tell
you what I think the proper Jjudgment in that case should be.

I think the proper 3uégﬁeaﬁ saenlé'és that A recovers from B
the amount‘of Judgment that B is ready to confess, that O has
Judgment for his costs agalnst B, and the whole thing is
cleaned up and, 1t would seem to me e}eaned u@ as the legal
situationlinﬁieates; I don't quite see yet how you can Jjustify
refusing A the éuégment against B that B is ready to have
entered.

JUDGE DONWORTH: I had supposed this sentence that is

now under disocussion, "Third-party defendant may assert any
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defenses®, anad so forth, was analagous to the common law prag-

"tiece of vouehing in. & sult is brought against me to foreclose

a mortpage on real estate. I hold a warranty deed from Smith.
I %eueh in Smith and notify Smith of this, éﬁﬁ I say, "You are
lisble over to me because you have glven me a warranty deed."
If, when I voueh in this man, he cannol set up defenses, I am
trying to bind him by scmething that he is powerless to ge#ern.
vaggems te me this is in accordance with well-known prineciples.
x DEAN MORGAN: Judge Donworth, Judge Clark would
angwer that that 1t lsn't like vouching in, because when you
voueh in a person, you try to establish his liability to the
plaintiff, and the plaintiff has to proceed agsinst him, as I
understand, in the vouching in, but the very thing that caused
the Reporter to make this change was that the plaintiff cannot
be compelled to assert any ¢laim agalinst the third party.

JUDGE DONWORTH: I admit that, but what you sre $rying
to do here, corregponding to vouching in, 18 80 that ay warranta
would not be able to say, "You didn't pro erly defend that
cage."

DEAN MCRGAN: That is right.

JUDGE DCHWORTH: ®If you had properly defended, 1t
would have been different." Thlas gives the warranter an oppor-
tunity to defend. It seems to be entirely logleal to lsave it

in.

JUDGE CLARK: I might state the way this came up. If
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you will look at the original rule, you will see that we had
in a gpecific rule as to the binding force of the Jjudgment.
The reason this sentence went in.eriginally was because of the
next gsentence, which we are taking out, "The third-party de-
fEnéant is bound by the aéjudieatieﬁé, and so on. When that
was the case, when he was bound, of course it might well have

been & denial of due process if he couldn't make the clalm.

. He 1s no longer bound, partly because we don't--

DEAN MORGAN (Interposing): Becsuse you don't let him
be bound. That is the reason. '

JUDGE CGLARK: Xés, exactly.

DEAN MORGAN: Because you don't let him 1itigate the
thing.

PROFESSOR CHERRY: Mr. Chalirman, isn't there an answer
to the Reporter? He 1s supposing & case where the defendant
wants to confess Judgment or wants to limit the lasue between
himself and the plaintliff. Would he c¢all in the person who is _
going to raise those things? He hes a simple way of controlling
that., He doesn't have to bring in this insurer or other person
at all, and if he doesn't, he hag the case %ried the wéy he
@anté i1t tried. We are nei doing anything to prevent i1t. If
he brings him in, then I think all that has been sald here by.
you énd Mr, Morgan is valid, that you can't practically have a

trial with one Jjury that involves their trying to make tnose

distinctions, applying the evidence to the issue between two
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parties and not as between the other two, and you are bringlng

‘the man in to no purpose. It seems to me the Reporter's illus-

tration Jjust falls of its own welght, He la assuming a de-
fendant who doesn't want this issue raised. AlL right, it
doesn't have to be. V

JUDGE DOBIE: Leave the other party out. Go ahead

and try 1t his own way, and then he ls absolutely dominus 11ltis.
" PROFESSOR CHERRY: Yes; he is the man who decides to
briné the party in.

THE CHAIRMAN: Leave him out and take his chances of
getting Jjudgment over against him in another suit.

JUDGE CLARK: Of course, you all deal with lawyers
who seem to have these things msreAat their fingertips than
the lawyers we run Into. I think 1% i1s a plain trap, and I
don't think that many lawyers would understand it. I think that
1f you are going to do this, you really ought to restore the
sentence you took out and make 1f{ a ccmplete Job, so that no
layyer ought possibly to be fooled.

THE CHAIRMAN: You won't fool the lawyers if your
rule is clearly drawn. If we declde what effect we want, and
if we agree on that, I don't think we eugks to have any trouble
making ¢learly explicit jJust what we mean. I admit the thing
is vague as the rule stands today. You have stricken out the
words "or to the plaintiff" in line 5, and I think, therefore,
1f you are going te le:ve 12 and 13 in, you ought, by
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unambiguous words, to make it perfectly clear that the third-
party defendent may assert, as agalnst the plaintiff's right to
recover againsi;the original defendant, any defenses, It is
all a matter of clarity of statement. I qaﬁ’t think the law-
yers are going to be mixed up. The question is what we ocught
to 4o in principle. _

JUDGE DOBIE: Mr. Chairman, if 1t is in order, I
Qbulé like to mszke a motion that the rule be redrafted to ér%«
sent, as ¢learly as it can be presented, the i1deas that have
been advanced of glving the third-party defendant the right to
make & defense against the plaintiff.

JUDGE DONWORTH: Isn't that glreaéy here in the
existing rule?

THE CHAIBRMAN: Tdines 12 and 13 '"may assert any de-
fénsas whioh the third-party plaintliff has to the plaintiff's
claim." I think that is falrly clear. 4

JUDGE CLARK: It hasn't been olesr yet as agalnst
whom the defense 1s to be made. I should think it ought to be
made c¢lear that 1t 1s to be agalnst the plalntiff, although I--

’ THE CHAIRMAN (Interposing): I agree with that.

JUDGE DONWORTH: Isn't that clear in the printed rule
as 1t exista?

THE CHAIRMAN: I am afrald not,

JUDGE CLABK: It was clearer before because 1t was

backed up by the next sentence, which comes out now. I wonder
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if the next sentence should go back in if you are going to have

- that rule.

THE CHAIRMAN: What sentence?

JUDGE CLARK: "The third-party defendant 1s bound by
the adjudication'. :

THE GHAIE%AN:' I don't think we ever ought to have
had that in. It ia a question of subs ten tive law, 1sn‘t‘;%?
. | JUDGE CLARK: I know, but we have now gone into sub-—
staﬁtive law, and if we have, I think we ought soc to state.

THE CHAIRMAN: I don't agree at &il, I think the
question of whether the defendant brings a third party in to a
case and makes him liable over 1in that same suit, as it seens
to me, 1s not substantive. There 1s nothing substantive about
giving the third-party defendant a right to ralse all these
defenses that the defendant could raise against the piaiatiff.
It is to ssve his own skin he is doing that.

JUDGE CLARK: I don't want to press this any more.
It ie obvious that the commlittee doesn't agree with me. That
doesn't mean anything in particular. I think you are making
a substantive law here. Let that go and walt for events.
However, before you settle it, I think you ought to take up
Mr. Hammond's point as to restricting the kind of claim.

SENATOR PEPPER: You mesn Mr. Hammond's suggestion
would cover a case where A, the plaintiff, sues B, the defend-

ant, and C 1s brought in by the defendant as a third party; C
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then undertakes tc assert as against A a counterclalm or a

\ ¢laim in the nature of a counterclaim, which he has against B

- on a transaction vholly unrelated to the one to which A and B

are parties. Is that Mr, Hsmmond's casge?

MR, HAMMOND: No. The point was that, the way the
rule reads now, I think if ¢ is brought in, he can assert any
c¢lalm, whether 1t arises out of the same ftransaction or not,

SENATCR PEPPER: Yes.

THE CHAIRMAN: You mesn agailnst the plalntiff,

MR, HAMMCND: Against the plalntiff. -

THE CHAIRMAN: Common clalm and Judgment against the
plaintiff. Is that what you want?

MR. HAMMCND: Yes, agalnst the plaintiff.

SENATOR PEPPER: That is what I am trying to state.
It happens that C has a olaim against A for money borrowed, we
wlll say, in a2 transaction wholly unrelated to the matbter be-
tween A and B. B brings C in, and O says, "Now that I am on
the record by the reticn of B, I want not merely to settle
the issue between A and B, but I want to settle my oclalm
against A" _ ‘
MR, HAMMOND: That 1s right.

SENATOR PEPPER: And you object to that?

HR, HAMMOND: I objeot to that. I think it can be
done under the rule.

SENATOR PEPPER: Yes.

266
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DEAR MORGAN: But 4f A makes C a party, then you are

vgsing to allow 1%, are you?

MR, HAMMOND: ©h, yes, then; and also this point:
From reading the transeript of the last meaiing; i1t seemed to
pe the congensus of opinion of the members ihat ¢ should be
able to assert, even before A asserted a clsim against hinm,
any olalm that arcee out of the same transaction or cocurrence.

: DEAN MORGAN: Yes, I think that is correct.

M, HABMCHNDL: ©On the general theory that as long as
you are going into that transaction-- ‘

DEAN MORGAN {Interposing): Let it be cleansd up.

MR, HAMMUOND: --you might as well clean it up. 50
if there i@'sueh a gituation, where O would have & olalm
apalnst A whieh did arise out of the same transasotion, O ocught
10 be able 1o assert that even before A4 asserted any clalm
ageinst him.

Mil, DODOE:  That isn't 80 provided in our rule as 1%
appesrs here.

MR, HAMMOND: That is what I thought. It seemed to
me that the dlfficulty with the rule as redrafted as that it
did permit C to assert & olalm that did not arige out of the
same transaoction,

Mit, DODGE:s Not agsinst A%

MR, HAMMOND: Agalnst A.

MA. DUDGE: That ie expressly eliminated by the
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smendment of the rule we made last tine.

MR, HAMMOND: I don't think 1t is. If you will take
the draft of the rule as amended, 1t 1s not clear to me at‘all.

THE CHAIRMAN: Don't you think we had better take the
hypothesis or premige or asssumption that ysﬁ redrafted Rule 14
in line with Judgé Dobie's motion to allow the third-party
defendant to assert on behalf of the original defendant de-
féﬁsgs against the plaintiff? Let's start wlth that assumption.

MR, H/MMOND: Yes.

THE CHAIRMAN: Beecause this rule ls ambiguous about
that., If we do start wlth that assumption, that we have
adopted that prineiple, what kind of cases have we? Firast, we
have a third-party defenéaﬁt brought in when plaintiff wants to
and 18 willing to try to pursue him directly and get a jJudgment
against him, even if he has to amend his complaint as provided
in 16. If the plaintiff does tackle directly the new defendant
and wants to pet a juagmsht against him, then your proposal is
that defendant can assert, by way of counterclaim or whatnot,
any offsetting counterclaim he may have against the plalntiff,
vhether 1t arises out of the same--

MR, HAMMOND (Interposing): Yes.

THE CHAIRMAN: That i8 point one. That is clear.
Suppose the plaintiff doesn't want to go after this new defend-
ant, doesn't assert any claim againset him, and won't amend his

complalnt, then under our proposal that third-party defendant
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may assert agaeinst the plalntiff, but really on behalf of the
original defendant, any defenses which that original defendant
has agalnst the plaintiff but is failing to state. That is
sgraed, |

MR, HAMMOND: Yes.

THE GHAIRMAN: But he can't assert any direct claims

of his own for direct recovery against the plaintiff, execept

'"*W;n one situation, 1if you want to provide for it, and that is

when the third party's c¢lalm against the plaintiff arises out
of the same transaction. Do I undersﬁana your proposal?

MR, HAMHMCND: That 1s 1t.

JUDGE DOBIE: Let me see if I understand, by an
example, Let's suppose thls third-party insurance company
comes in, and A, the original plaintiff, holds a premium with
the inaurance company on an entirely separéte poliecy, of
$16,é03, Is it the ldea that we want to say he can't set that
up? . ‘

 DEAN MORGAN: That is right.

MR, HAMMOND: Not unless A assertis some claim agsinst
the insurancs company.

JUDGE DOBIE: Yes.

MR. DODGE: I don't see why he should be allowed to
set up any oross~claim whatever agaiﬁsﬁ.the plaintiff unless
the plaintiff ocomes in and makes him a defendant.

THE CHAIRMAN: You favor the last proposal that he
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_¢an asssert claims direcily against the plaintiff, although the

plaintiff isn't after him, but provided 1t arises out of the
sameé transsction.  What about that, Mr. Hammond? Why do you
allow him to go 1t? ( ‘

MR, HAMMOND: I aid it because that seemed to be
what the Comnlttee wanted to aé at the last meeting, and of
course the reason for dolng it is the general one that, if the
eéﬁﬁt is dealing with a trangaction, we ought to get 1n there
all the evidence as t0 all claims arising out of that trans-
action,

DEAN MOHGAN: Suppose you had a personal injury case
where a plaintlff and two defendants were involved, and the
plaintirff sues, and éefenéagt Mo, ¥ is élaiming ghat, a8 between
them, No, 2 1s primarily responsible, but No. 2 says, “ge,
the plaintiff is primarily responsible, and I want to recover
for my injJuries from the plaintiff." If you don't allow him
to assert tha%, you don't get that actlon all cleaned up in
one action.

THE CHATRMAN: I see.

JUDGE DOBIE: The seoond defendant ls injured in the
same action. It geems logleal to me to elean up that transac-
tion, but not to bring up extraneous things on the ﬂatside.

I the tmrémparty defendant has some i,ndép@nden‘s claim
against the original defendant, which has aﬁthing whatever to

60 with this, he can't drag that in. Let's clean up that
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transaction and then stop. That sounds logical to me.
SENATOR PEPPER: I suppose, Mr., Chairman, thers is

no ambigulty about what constitutes the same transaction. Ve,

all of us, have worried over that in the res gestae rule of
evidence, and so on, What are the limlts sf a single transac-
tion? But I fanoy that wouldn't be--

PROPESSOR CHERRY (Interposing): We are commltted ta
thaet in another rule.

" THE CHALRMAN: We have another rule.

SENATGR PEPPER: I guess we are committed to that.

JUDGE CLARK: If I may make a sugeestion on thia, I
want to make one or two suggestions on thia.

It seems 1o me that what Hr. Hammond ssys 1s very
logleal, and 1% is good argument, and I think that certainly
there‘ﬁheald be the chance to make the olalm out of the same
transaetion. I want to raise the question (I am not very sure
about 1¢) 1f the restriction is really of enough consequence
te be worth while. Ia there any great harm in Just letting the
rule stand that the new defendent can make any elaim-aggiﬂgt
the plaintiff?

Notlece two or three things in that connection., In
the first place, he can't 40 it very much unless he has jurlsa
dletion; he ecan't make an independent c¢laim unless he has Jjurls-
dletion, so 1t probably won't happen very often. 1In the

second place, it is always easy for the court to separate and
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be sued, why not let him bring it in?®

Perhapsg the chiel reason ig that it really makes
qulte an awkward and lnvolved rule %o achleve what I think
practically is going to be very llttle. it ls perfectly logi-
cal, as I =salqd, %ﬁt you have to put in this "same transdaction
or ogcurrence”’ thing here, and then you take it out later
on, after the plaintiff has amended. It is golng t0 make a
very cumbeiseme rmle, and 1t doeen't do any great huret,

Another thing: Theoretically, I suppose we wouldn't
want to have the ?1ainﬁiff’amené. Originally we thought there
was some way of foroing him to do 1t., That didn't work out
very well, but we still think 1t would be & better thing to .
make him amend. If this pushes him a little--

DEAN MORGAN (Interposing): Tnen he would amend.

JUDGE CLABK: That is the question I throw out.
Adml tting the perfect lLogle of Mr. Hammond's position, as &
practical matter 1s it worth the candle? |

THE CGHATRMAN: Let me ask you & question that will
help me answer that in my own mind. It says in lines 16-19 as
the rule is now worded: "The plalntiff may amend his pleadings
to sssert agalnst the third-party defendant any ¢laim which
the plaintiff might have asserted agalnst the third-party
defendant had he been jolned orliginally as a éefendaﬁt.é Am I
right in assuming that there ls a restriction there? If the
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third-party defendsnt hae besn jolned originally as a defendant

{(there is one actilon agalnst two defendants), aand the plaintiff

hasg set up a cauge o olainx against one of those asnd then has,
in his elaim, set up another one againstg thg other defendant,
and the two ﬁave'aa relation, than there ws%iﬁ be in effect
& misjéiﬁéer, Helther of the defendants would be interested
at all 1in the other defendant's case, and they would have no
eégﬁaatien. Is that what that méana there, Gharlie?

JUDGE OLARK: I suppose that is true; that is, %o
Join defendants there has to be a common guestion of law or
fact.

THE CHAIRMAN: That is right. So the only restrie-
tion on the plaintif?f here is & restriction on the right of the
plaintiff to go after this third-party defendant.

DEAN MORGAN: Only 1f there ls & common gquestion of
law or fact,; 1t mlght not arise out of the same transaction.

THE CHAIRMAN: That 18 right. My idea was that Af
there is a restristion on the plaintiff, then 1% is all figh%
to have a restriction on the third-psrty defendant as against
the plaintiff. He may assert a claim against the plaintiff
glther where 1t arises out of the same transactlion or vhere
there is a common questlon of law or fact iﬁ?@lvea:

" MR, HAMMOWD: In my redraft I took care of that. I
sald that he ought te be able to assert, that it ought 1o be

cleared up, snd that he ought not to be able to assert agalnst
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the third-party defendant any clalm except one which dld sarise
out of the same transaction.

HMR. DODGE: It works both ways, in other words.

JUDGE OLARK: I think, Mr. Hammond, you haven't
stated it quite ocompletely, have you, 1f this is your redraft?
That 18, you do previds in your redraft that the plaintiff may
amend to assert against the third-party defendant any claims
which he has which arise out of ﬁhe trangaction, and so on,
buﬁAthea you go on, "When such amendment ls made, the third-
party defendant shall assert hig defenses as provided in Rule
12 and his counterclalms or cross~clalms as provided in Rule
13." There isn't a restriction in Rule 13, and I was golng to
say, in response to Mr. Mitchell's suggestion, that as it
stendg now there is a restrioction on the plalntiff's Jjolning
defendants, not an extensive restriction, but there is the
common question of law or fact restriction, ©On the counter-.
elaiming by those defendants there is no restriction, If you
earry the analogy over here, there wouldn't be the restriction
on this new defendant.

DEAN MORGAN: You gee, on jolnder of olaim, we wentl
on the theory that 1t didn't matter how many you Joined in the
same pleading. The convenience of trilal, and so forth, would
be taken care of by the judge in determining how the case should
be tried, hecause we had a very, very broad provision for

Jolnder and counterelalm and then provided that the judge might
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erder separate trials where 1t would he inconvenient and con-

X fusing, and 8o on. ‘When you tle this up with our regular rules

of geiaéer and counterclalms, you may get a very complicated
al tuation,. o

THE CHAIRMAN: Let's see if we can foous the thing
on questions to act on. In the first place, can you vote on
the question of whether this draft should be s¢ prepared that
%ﬁ&lthirdnparﬁy defendant brought into the case may not only
asgert any defenses he has against the third-party plaintif?f,
tﬁ@ original defendant, but can agsert as against the plaintiff
(really on behalf of the original defendant and lncidentally
on beﬁalf of himself) any defenses whiech the defendant has
and mlght assert agalnst the plaintiff. That ls point one.
I think that was Judge Dobie’s motlon, wasn't 1t?

JUDGE DOBIE: Yes. _

THE CHAIRMAN: Do you want to vote on that and then
séﬁtie the‘qgestien of detalls one by one aflterwards?

DEAN MORGAN: I second Judge Dobie's motion.

THE CHAIRMAN: All in fa%@r say "aye"; opposed.
Carried.

‘Now that brings us down to Mr. Hammond's situation,
and I tried to state his proposition., Did I state it?

MR. HAMMOND: I think you did.

THE CHAIRMAN: Let me see 1f we have that idea right
now. Assuming the original plalntiff does not go after the
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third-party defendant and won't go after him, then, aside
from the thing we have just voted on, the next motion relates
to the questlon of what rights yéu want the third-party de-
fendant to have against the plaintiff, whether he shall have
the right to asasért agalnst the eriginal plaintiff any claims
arising out of the same transactlon, regardless of whether the
plaintiff is suing the third-party defeaaaat or not. Is that
right?

MR. HAMMOND: That is right.

JUDGE DOMWORTH: You have the words "transaction or .
occurrence,

MR, HAMMOND: Yes, I have.

THE éﬁélﬁﬁéﬁ: What 1s your pleasure-about ﬁhat?w:All
in favor of that proposal sa&.“aye.“ That 18 agreed to. |

JUDGE CLARK: I don't know whetﬁer we have thoroughly
consldered 1t or not. Mayve it 18 settled. If so, it is all
right. I Jjust was wondering whether it was worth making a
restriction, ‘intending to make a restriction; that is, whether
1t did any great harm in allawing»¥

DEAN MORGAN (Interposing): I should like to be re-
corded against that last motion, Mr. Chalrman, because I don't
see any reason why, 1f you have the plaintiff there and 1t is
subject to the jurlsdlction of the court, the third-party
defenéant ought not to be allowed to treat him in just the
same way as anybody else who 1s in the Jjurisdlietion of the
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ceourt; and it will help and, in my opinion, make the §1aintiff

aﬁ@n& his complaint and get the whole thing settled up at onoe.
JUDGE DONWORTH: Dean HMorgan, I dldn't get your,
reason. Will you make that plain? |
DEAN MQRG%N:V What I have in mind is thls, Judge:

 If the plaintiff is before the court in this particular case,

and the third-party defendant really has a clalm against him--
h JUDGE DONWORTH (Interposing): Of any nature.

DEAN HQR&A&# --0f any nature, I don't see any reason
why 1% shouldn't be tried out in thile kind ¢f case any more
than in any other case where the party is before the court. It
isn't a question of jamming them all into one trial, because
they don't have t0 be jammed into one trial. The court can
plve as many separate trlals as 1t wants or thinks convenient
in this particular ease, and it can hold up whatever judgment
there may be so that éne party won't have to pay while the
other party is under obligation to him. I think it is helpful
in the federal courts particularly, where 1t is awfully hard to
get Jjurlisdletion by service of process,.

THE CHAIRMAN: It seems rather accidental, doesn't
it, if the orlginal defendant summons in a third party who is
llable over to him, and the original plaintiff recovers, and
that is the way we have 1%t now. It seemé to me that it would
be & pure accident--

DEAN MORGAN (Interposing): It is.
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THE CHAIBMAN: --if the third-party deflsndant sum-
moned in should happen 0 have 8 promissory note slgned by
the plaintif? when they are talking about a personal injury
sul t. , |

DEAN MORGAN: You are right.

THE CHAIRMAN: He hes some olainm againgt him that
has no relation to the thing on whieh ke has been brought in,
lf“agﬁ*t imagine a ¢anse like that,

PROFRBSOR %ﬁgﬁgi: Wa ean’t ﬁ%&p there 1f we ars
going to amend 1t, This plalntiff may then have a counterelalm
on %$111>£ﬂ$%h8§ transaction agalnst this newoomer and get that
in, too.

THE CHAIRMAN: Yes,

PROFESSCR CHERRY: He 18 now elalmed ageinst by this
négﬁﬁaﬁ%, and he cught t0 be able t0 sounterolaln,

THE CHAIRMAN: You start with a peraonal injury
accident, with an insurance conpany or somebody liable over,
and wind up with an actlon for breach of proalse:

LEAR MOIGAN: Cp for alienation of affeoction,

JUDGE GLARK: wWhy not?  That csn happen in the opdi-
nary ocase; why not in thls case? That 1s a very unusual case;
1% dossn't happen very muoh, but when it can happen, why
ghouldn't 17 ’

PAOFESBCR CHERRY: This 18 a couple of other fellows,
though.
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JUDGE OLABRK: Purthermore, thsre is thisg, I think,
that 12 of some importance: Here is & rule wstilch is ney and
18 worth while, but has some aiffiocultles, and we have got o
build a kind eof j@rrg«baglt gtrgsturé in order %o take out in
one part and put in in gsaﬁharg when Top tﬁis very occasional
cape, when 1% arises, 1t might just asiWellﬂbe*in;

THE CHAIRMAN: Let's volte on thls,

PEAN MORGAH: A1l this could happen, Mr. Mitschell,
if the plaintdf? can amend his eomplaint, anyway, 8¢ as 0
briﬂg the defendant in.

THE CHAIRMAN: Yes,

MR, HAMMOND: May 1 éay some thing?

THE CHAIREAN: Yesn.

MR, HAMMOND: Don't you think 1t is a 1little unfair
to the nplalntiff, who dldn't bring this fellow in, t¢ have
aomebody elee bring him in and then have him make a olailn
agalnst him whieh didn't arlise out of that transaction at all?
It seems to me to be going & 11lttle bit far. |

JEAN MCRGANS  what is unfalr about 1t? If he has an
obligation, why shouldn't he pay 17

PROFESHOR CHERRY: Suppose what that plaintiff has
is a counterolaim that he could be compelled to nssert., HNow
you have forced him, haven't you? )

DEAN MORQGAN: Yes,

PROFESS0R CHERRY: Yes. I would like to continue the
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- vote on Mr, Hammond's propessl.

M, DODGRt  That seems to be the English rule. "The
third party who is brought in can @éaﬁﬁgralgia,aggiﬂs% the de- .
fendant who brought hinm in but cannot counterclalm agsinst the
piﬁiﬁtiff,ﬂ unless the plaintifs, I su%@%sé, nakes him 8 party
by a&eﬁéiag;

THE CHAIRMAN: Under the Inglish rule, does the third-

;ﬁaéﬁz‘*ty defendant brought in have a rig

25, a8 1t were, 10 step
inte the shoes of the defendant and assert on behall of the
defendant agslinst the plaintiff the éaf@nses'@ﬁiah the defend-
ant lsn't going to assert?

M. DOLGE: I gether 8o, becsuse the rulse explieitly

provides that he can make any defense that he could maske if

susd in an independent action, and that question of nonlisbility
would, of ccurse, be the maln question. )

JUDGE CLARK: It is just a little aifferent from that.
Do you remember the page where 1t 1% ¥With the permission afi
the oourt he mﬁy,mgk@ a defense which would otherwize prejudics
hiw, It is a speeial prséxgisﬁ, bt~ A .

| THE CHAIRMAN {Iﬂtér§§$1ﬁg}i Ctherwlae préj&éie@ whom?

JULGE CGLaBK: The new thlrd-party defendant. Hp,
Moore will find it. |

PROFEOSOR MOCRE: It only 1ndloates that "The third
party may not defend agslnet the plalntiff, al though the court

may allow the defense 1f 1t shall appear desirable to do go,"
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JBome ol the Cases are given.

THE CHAIRMAN: That 1s where, 1 suppuse, the sours
sess that the defendant is putting up a sham defense and 1s not

sincerely defending; 89 in his discretion he allows the third--

porty defendant %o 4o se.

M, DOpuB: 1 don't ﬁﬁin& nis right ls dependent upon
wviaather the flrst éaféﬁéaat sets 1% up or not. He ean set 1%
a§\hims§1f, He i§ﬁ§t limited to cases whers ﬁﬁ@>§8fﬁﬁ§%§§
declines Lo s&truglﬁﬁa defeuse, L t: ke i1, iﬁAﬁiﬁ apnswey whish
e files before aﬁybﬁéy Emﬁgé whiat he ééfﬁﬁﬁaﬁ% la golng to
g0, exoept as his answer discloves. In hle answer he way aet
1% up, 1t is treue, L agree, (0 indemnify. There 1s no lia-
bliity here because he isn't lisble to the plaintliff,

THE CHAIRMAN: We voted alaa?ly-@n that propoasition,
HNow we are up t¢ the guestion, wihen the third party defendant
15 brought in and the plaintif? hasn't seen it to amend hils
complalnt and go after him; has asked no r@li@f against hinm,
¢ whether ihe thisd~§§rt? ﬁ@feﬁ§aﬁ%, in asserting alaiﬁs for
direot recovery agsinst the nplalnilif, is limited (o clalms.
arising out of the same transaotion or cscurrense or whether
he can take advantage of the faot that the two éf.ta@m ara in
court tougether and veally sue the plaiatliff on something that
has no relation to the original sult, @%}hQV%ﬁ'ﬁ reslly voted
on that,

MR, DODOE: Has 1t been voted that 1T 1% arises oul
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of the same set of ciroumatances, he can counterclalm against
‘the plaintifl?

THE CHAIRMAN: He can¥

Wi, DODGE: Yes. ﬁ |

THYE CHATRMAN: We really hadan't gobten to 1%, «1though
the impression that I had was that we would let him do0 that,
The question was whether we would go a step further snd allow
hin to assert a elalm that has no relatlion to the transaction,

OENATOR PEPPER: How would you deeide a oasge 1like
this? A has a olalm for negligence agalnst B, B says, "1f I
am negligent, ¢ is also liable fur concurrent negligence.”

Before sult is brought, 4, 5,‘a3§5ﬁ engage in an angry eolloguy

~in the course of whioh A bests C up, commits an assaul t and

buttery againet him, Bubsequently, & sues B for origlnal
negligense, B brings in ¢, OCan ﬂls&t up agsinst A his elaim
for damages for the assault and battery? Ig that part of the
same transaction or isn't 17

THE QHAIRMAN: Ho., It 1s a subsequent event.

DEAN MORAGAN:  Suppose they were gquarreling about
the %&ﬁi@ﬁ, though,

SENATOR PEPPER: Oh, yes.

THE CHAIRMAH: The motive bsck of the event, the
oooaasion for the fight was the original thing, but it isn't a
part of it. ' |

JUDGE DOBIE: I don't belleve this would arlse once
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in a coon's age. 1 don't think it is very vital elther way.

THE CHAIRMAN: Are you rg&éy-ta vote on this -question
o7 vhether the thlrd-psrty defendant is to be permitted to
asgery %g&iﬁ%t the plalntiff, even though the plaintiff is not
sulng him, 6lalms that hav@ no relation %o the original §§a&g*
action? j‘

M., PODGE; I should make the motlon brosader than
ﬁ%ét\aﬁé say that he not be allowed 0 éet up any orogs-elalm
agalngt the plalntify,

DEAN MORGAN: Let's get thle other one first.

THE GHAIRMAN: Ve oazn deolide tihls thing, snd then we
can take up the other gquestion, It maey gettle the whole thing.
If 1% coesn't, we can take up the gquestlon of vhether we should
allow him‘t@ get up clalms arising out of the same transaction.

SENATCR PEPPER: Togleally, Mr, Dodge's motion is
the more radleal, snd 1% seens $t0 me, 1T that were voted on snd
we deolded there waen't going to be any counterelalm right on
G's part, then we wouldn't have to dleouss the identlty of the
transaction.

THE CHALHMAN: A1l right, we will put 1t that way,
then., 1t has been moved and seoonded that, when the third-
party defendant 1s brought into the casge in this way under Rule
1%, he sghall not have the privilege of ésgartlng'éi?@etly
againgt the plaintiff any elals for Judgment arising out of

any uatter wvhatacever, unless the plsintlff 18 pursulng him
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and asking for Judgsent agnlngd ﬁim._

M, pOGE:  That, as I understand 1%, is the way the
rule readls now, Decause 1t ewxpresses the right 1o set up &
sroas-glalm agalnst the original defendant, infesrentlally ex-
eliuding any other e¢ross-clainm,

| JUE CLARK: I shouldn't think so, I% says sgalnst
the third-paty plailntiff (that is, the original defendant) or
any other party.
MR, DODGR: We struck out the worde "or to the
plalntifd®,

JUpGh CLARK: Net down there.

HR, GAMBLE: That 18 in line 10, Mr, Dedge, with
reference to Rule 13, whloh glves him the right to assert that
elaim,

SUNATOR pEPPI: I sugpest that we are conusing an
cthervise simple questlon by ralsing the questlon of 1ts
identity with the present rule.

THE CHAIRMAN: I am teylng to avold that. You can
argue both ways on what the present rule means.

BENATOR PEPPER: Why not vote on the lssue az o
vhether the tﬁi?&w@arty'&afgﬁé&n% 18 %0 be alloved 0 set up
any counterelalms agelnst the original plalntlef?

JUDGE DOBIE: That is Mr, Dodge's motion,

THE CHAIRMAN: It may not be a counterelalm, Senator,

because he couldn't counterelalm unless the plalntiff were
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sulng him in his c¢lalm.

SENATCR PEPPER:  Any e¢laim.

THE CHATRMAN: ALl in Pavor of the motion o forbid
any such clalm by the defandant agalnzt the plaintiff say "aye’;
ég@@gﬁd, "nc.” It seens 1o be al%&fly 1&%%;

SEHATUR PEPPER: Wz have setitled My, Dodge's wmotlou.

THE OHALRMAN: fThe next queatlon lp whether we shall
allew the delsndant, i¥ he le 80 brought in, 0 assert any
éifaét slalm he may have agelnet the plalntdl?, whether o act
1% arises out of the sans trangaction. o

SENATCR PEPPER: I muke a motion 50 that effect.

DEAN HORGAN: 1 seecond 1%.

fHE CHAIRMAZ: ALL in favor ralse thelr hands.  Foupr,
Copposed?  Tour. .

JUDGE DUNWOATH: X %heught'wa had already voted on
tiant propesltion, As you state the matieﬂ, Hr, Chalrman, 1% is
whother or not 1% arlses of the same Wransaction. I %ﬁﬁughﬁ
11 gae My, Dodges notion $o sxclude mﬁ@ther or aot.

LEAN MORGAaHNT He.

JULDGE DOBIE: Dodge wented to exeluwde all counier-
olaima,

JUDGR DONWOHTH:  Yes, whether or not.

THE CHAIRMAN: He wanted %o excluds all; and thls
motion now 1s 6o lnelude all, -hether or not arising cut of

the same trangaction.
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JUDGE DGIWORTH:  Then ii’ we are in Tavor of lettiang
in thone arising out of the game transsetlion and none other,
we haven't as yet voted-- !

SERATOR PEPPER (Interposing): Vote "no" on thils
motion. » |

THE CHAIRMAN: Let's have a vote agaln on it. The
gqueition here 1s whether we will allow the third-party defend-
ant 0 assert againet the plaintiff, 1f he is 80 brought Anto
the éﬁg%, any elsim -éasaz may have ageinst the plalntiff, without
regard o 1ts origln or connection with the cause of astion.
A1l in favor of aiz,s%;iﬁg him to make sueh a broad assertion
ralee thelyr hands. Three. Opposed? Six. ?éza’%; is elearly
loat,

The remalning question is whether, not glving him the
broad right, we shall allow this third-party defend-nt to
agsert against the original plaintiff, without regard to whether
the plaintiff is suing him or not or wants recovery, any olaim
that the third-party é&fenaént may have azainst the original
plalntiff arising ocut of the ssme transsstion or ocoourrence.
ALl in favor of allowing him at leanst 10 do that ralse thelr
hanés., Beven. Opposed? Two., That ie carried.

I guess you have all you want now.

JUDGE OLAHK: I should think 80, I suppose that means,
in effect, &aﬁ Mr, Hommond's draft 1s the one to follow,

THE GHAIRMAN: I don't know. I haven't had time to
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gtudy 1%,

JURGE CLaRE:r There may be some detalls,

THE CHAIRMAN: Hay I suggest, 17 we are golng to re-
ocsst this rule and you bthink there is any fundamental recasting,
1t may be betier 0 stick this rmule down ia‘tﬁg gutter and
take a fresh start? I alwsys Ffind il you have & rule that
starts out on one tﬁgﬁ?y and you amend 1% t0 reach aﬂéségr,
tﬁéﬁ,yéu met a 1ittle confused. I %h;nk that wasg the trouble
with our Rule 12 origlaally. We started cut on one theory snd
tried to amend 1t. I think the Denator's exsmple yesiterday,
where he threw sverythlng overbourd and trled 1o make a new
stalemend @fAﬁhg thing we were dealing with under 12, illus-
trates whab I mesa,

Are wo through wiith 14 for the pressnt? We have
gotten now wp to Rule 174b), Capselty to Bus or B¢ Bued. Is
there any revislon of that draft that anybody has to suggest?

JUDGE OLARK: Do you think I ought to explain these
as we go along? |

THE CHALIRMAN: Not unless somebody wante 1t suplalned,
This is the way we dld 1t last spring, and 1P anybody doezsn'i
underastand what wve dild, he mey want to have it explalngd.

 JUDGE DOBIE: ALl you did there was to add that thing
to meke 1t clear. 4s he says, 66 governs. 1t seeme all right
to me, |

THE CHAIRMAN: Well, LT nobody has anythinge-
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DEARN HMORGAN (Interposingl)t I Just suggested that he

" wmight phrase 1% & 1ivtle differently, but I con’t know thatg

that makee a dlfference., I Just put thal as & suggestion ©o
the Heporter., € don't went to meke & motion on 1.

THE CHAIRMAN: If you want 1o nake a ehange in phrage-
Slogy, we bad better conslider 1%,

DEAN MCRGAN: I don't like "except (1) as provided”

and . Texcept (2) that", 1t strikes me as mixing eonstruciion.

iz E:wﬁra doing 4%, I would say, "except (1}>th&% & parinership
and except (2) that the capaclty of a receiver is determined
by Rule 66,

THY CHAIRMAN: Whaet do you think sbout that? Do you
have his sugrestion before you¥

JUDGE OLARK: Yes.,

JUDGE DOBIE: 1 think that is better,

DEAN MORGAN: Just phrasing 4t. I don't think any-
body could misunderstund 1t g8 1t is.

BENATOR PEPPER: You Just move to translate (0 now

English,
DEAN MORGAN: That 1s all.,
JUDGE OLARK: You dldn't rephrase 1t in your letter,
DEAN MORGAN: Neo, I aldn't, Charlle.
THE CHAIRMAN: You advoosate a rephrasing of the olause
now, |

DEAN MCRGAN: ‘“exeept that the capaclty of & recelver
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1a governed by fule 667,

THE OHALBMAR: You make that {(2)%

DEAN MOUGAN:  and then, "and (2) that & pavytaership’,
and 80 forth., Put it elther way you wish. I don't eare.

JUDGE DOBIE: Do you assagtrtéa shragevlogy in the
note there, "except that the tapaclty of a Tederal vecelver %o
sue or be sued in a federal cowrt 1s governod by Rule 66°?

DAl Mangafy o That 1s 1%,

THE OHALIRMAN: FPut the note up in the rulg 0 nuke 1Y
understendable. That 1s what he 1e doing. |

JUDGE DOBIE: 1 think 3t 1e & good thing to atate
the suliablllity of a recelver, beosuse that callg it ¢ » nan's
attention moere quieckly than as 1% is.

HE CHAIRMAH: I think the sense of the nesting is
taat the guﬁ%@stﬁaa of Mr, Horgsn be adopled.

That brings us on 10 Rule 23,

JUDGE OLARK: This is Just & note, you ses.

THE CHAIRBAN: VYe 4idn't make any ohange. VWe will
not stop en that, because there wag no sugrestion made here
this spring that we change the rule, xnd thers ls none now, as
1 undsrstand.

JULGE CLARK: Perhaps I cught to say Just this mueh:
The thought wse that perhaps we @ugﬁt'%@ let pecuple In on the

question, Thls is the Erie Hsilrvad v. Tompkins guestion, The

Seporter was dlrected to prepare a nole shloh would open the
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cguestlon, snd we think we have done 1t all we need to. There

it fa. This Ls the resl prize quesilon., - This is our note
that glves o hint of what 1l golng on, but 1t says that wo ave
not trylog to change anything now, ,

DEAN MORGAN: Judge Hand said he was golng to let the
Suprems Court change 1t, or something.

| JULGE CLARK: Yeg, that 1s vhat he sald from the

izfé;iiézz, and I went along with hinm,

THE OHALAMAN: ALl right, we will pass to 2k,

JUDGE DOBIN: That simply broadens, ag I undersiand,
and I think the ﬂéﬁ&'iﬁﬁié}&‘ﬁﬁml‘ﬁhéﬁ pretty clearly. _In obher
words, the prouperty may be subject t¢ the control of the sourt,

in gremic leges, right in the lap of the court.

THE CHAIRMAN: In 24, you remember, we nade & change
in 1ine 8 to make 1% olear that s situation might exist vhers
the ecurt had control or power of dlsposition of a fundé ln
which the intervenor way interested, as well as in & case where
he had teshniocsl judiolal custody.

JUDGE DEBIE: We had exactly that canse last week,

The property, s money fund, *%gsaé in the hands f;;f the Tresaury of
the United States, but 1t was awalting orders of the vourt,

THE CHAIRMAN: 1 see. '

JUBGE DOBIE: domething like yéu;z* 8lack Tom case.

THE CHAIRMAN: Exactly. Rule 26,

JUDGE GLARK: There 1s quite a 1ittle thual has come
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up on thls. I think, firsy, the draft you have belfore you is

whnat waz astually voted. deveral of us have made chops at

this oa the theory that 1% dida’t gulte cover the slituation,
Then ¥r, Hamaond has mude an approach Rl pelhaps covers id
too muoh in @ aiffarent agpest. L owE aok jﬁst sure the bast
any GG approach 1v.

THE CHAIRMAN: Let's toke subddvision {s) and Just
%éf“gﬁu? noses down on the changes, sna you explain Just whal
we have done there, Isn't that & peod way o de 17

DEAN HORGAM:  You had 4 lebter or communloation on
thet, dldn't you, Charlis?

JUDGE CLAAK: Yoa, e seat out cng. He. Sundorland
ez dlesoussed 1t. Y think probably you discussed 13, 1 am
a0l sure you 4id.

DIAN HMORGAN: 263, 3 dlé. L asm sure I szlé sonetbling
about 1%, but net muoh,

JURGE CLARK: I am not sure but that 4t may be just
2o well, as the Chalrman suggests, 10 go over the different
suprestions aa wo gt along.

THY CHAIRMAN e first subdlvislon is‘@ﬁ&ﬁ they may

e taken, snd the cedond subdlvislon ls soope; co they seem %0

“be separate, How explain whot ve dld.

JULGT GL&RK:  The ehief question is as to (b}, on the
ﬁﬁﬁé%;“ﬁﬂﬁiﬁg‘b&ek to {a), what we 41d in the wmain wse %o take

cut the liaitation as to the time of teking and whether you had
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to apply to the court or net., e rogulrement that you had

to anply to the court for lesve before the onawsr woea flled

wrg stmething of a nulsance and sometimes was rather hard on
the plaintlff., Objlectlons were mads by lawyers that in ocertain
places they had real 4ifTieulty iﬁ Zotting 3&?&&@13%&@&. Cne
Lawyer {this 13 a case I raeported befors) reported that he
wonted o take a depesltion in a oare pending in the District
S&ﬁ:z of 6Qnﬂ&§tiauﬁ; and he Tound that the Pellow was leaving
on a.@@@t anoud to sail from 3@@%%1@. Ha telagraphed cvut %o
Seattle lawysrs, and they ralsed « the guestlon of getting an
order of sourt, He got one lmasdiately from the Géﬂﬂﬁé%iau%
sourtg.,  Then they thought that was inadequate beoause he ought
to have one from the oourt in Washington. 8o they never did
get the depositlan,

We took that out and put 1% any time "after the
comneasement 0f the sotion®,

I might say that I Juat zot a communloeation from Mr.
Hommond, who rather wonders 17 1% lsa't golng too far to aay
any tlme after conmansensnt of the aotion and supggesting that
that night be even defore you ot Jurisdiction over the defend-
ant. Bub I s%11% don't belisve 1% is ﬁaﬁ_éﬁﬁﬂiﬁyﬁgiﬁéf or
eourse, our rules provide that the action la commenced by filing
the complalnt, and the defondant concelvably wsy net have been
served, but neverthelags by the tlme you get a ﬁégesiﬁisn Eolnge-

THE QHAIBRMAR (Interposing): He has %o have gervioe
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of netiee of taking the deposition, even though the origlinsal

pumaong has never been served on hilm.

JULGE OLABK: That 18 1%,

THE CHAIRMAN: 90 he knows about it.

JUDGE CLARK: Yes, I shouldn't think % was GbJec-
ticnable.

JUDGE pOBIN: JMr, Hamnmond's point ls something llhke
tﬁiﬁ; There has been no service of process on the defendant,
and in some ocases there never will be. It may be legelly or
practicslly imposeible. whst is the sense of isking & lot of
depositions when you really never are golng t¢ have him subject
te the Jurisdlotion of the court? lIs that the ldea?

MR, HAMMOND: 1 think he oould say, "well, I just
won't pay any attention %o this notlee." I think he could get
sway with ii. "I haven't been served wiith a sumnons. I don't
nave 1o ¢¢ anybhing until I have been served with a sumnona.

THE CHAIRMAN: If you changed the rule, he sertaialy
would have to ¢o something, You are talking about a subpoena
0r gummong. | | | .

M, HAMMOND: No; I sm talking about the notice.
Juppose he got the notlece, do you think he would have to do
something?

THE OHAIRMAN: If he mersly got a notice, all right;
but supples thsy served a subpoena on him ordering him to

appear right away?
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JUDGE DOBIN: He souldn't Just dlaregard 1t, coul
he? He souldn't say, "I am really not before the ocourt.®
HE GHAIRMAN: If he had a subpoena served on him, he
gﬁuzﬁ huave a summons served on hinm %af@?e that or slaul taneous-
ly. _ |
JUDGE CLARK: I think what you say, Mr. Chalrman, is

correct, snd 4T you are golng te stop here I think you are

“going to postpone 4t too far, If you are going 0 ralse a ques-

tion of this kind, that you ocught not %@‘be aﬁlg ﬁi Lalke

&%}ﬁ sitlons until you are sure you have s&ughﬁ the defendant,

thet moans that, even 1T you ssgrved notioe of proocess, you have

te give him s chanoe to say, "why, I =m not properly served,"”
1 am not 8 resgident,” or "There len't venue," and sv on. I

think 1% 1s that kind of thing that we want 10 get awy from.
I mzan the long delay whlile the defendant can fight ths thing

off.

it may well be that the plaintiff will have gone to
conslderable sxpense that will come o néthiﬂg,‘%u% what huri
does that d0? It won't happen very eften; It is the plaintiff's
o Tuneral 17 he takes a depositiocn before he has hold of
any defendant esnd he can't get 1% in the court, The objection
saeng tO me very ravely ﬁa mean any real hardshlp, snd cesaglions

ally, as in the kind of oase I pub, 1t mey be hard on the

plalntiff net te be adle to move quickly.

THE CHALRHAH: How about the defendani? Jometines
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the defendant le right. Supposse the plaintlff starts a sult
“and files a complaint, but he hasn't yot nade service on the
defendant, The defendant 1e¢ away in the East or somewhere, but
he hesrs about the ags&,-anﬁ a vital witness for the defense
i1s just boarding a steamer 0 go to Houth Africs. The defend-
ant mizht be lnterssted in Jumping in and taking a deposition
immediately, without regerd t0 whether Jurisdietion has been
obtained op whether anything more has been dine than f1ling a
agmgiaiﬁt. I think 1t works both ways,
Thia i the way we voted it last spring, Unless you

want to make 8 notion--

' SENATCH PEPPER (Interposingl)t Ho, I was Just golng
to m;;gi;m of the Reporter, under his theory, why we should
1imit the rlght o take & deposition te a perlod after the
conmencement of the action., Wiy not make a rule that anybody
can aaké anybody's deposition on any subjeot at any tine?

CTHEL CHALRMAN: Of oovurse, that is perpetuation of
evidenve.

JUDOE GLARK: Ae a matter of fuct, that is a real
question, ﬁen&tef.

SEHATGR PEPPER: Yes, I think 1% 1s.

JUDGE ULARK: I want to say rlght now it is not only
a real questlon, but 16 ie one that has troubled cur court. I
wasn't on 16, Some of thém asked me what to 40, and I side-

stepped Lt. You see, in New York you can take 8 ﬁEgasiéiaﬂ 10
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prepore your eomulaint, and Judge Learpned Hand acked me a
while age {as 1 sald, I don't know what he dld sbout 1%, bus
I think he sidestepped 1%}, "Cun you now, undsr the rules ,. talke
a depodision o frame & complaint??

DEAN HMORGAR: In Hew Xork you can av 1%,

THE OHAIRMANY You can framewone, then tuke a deposl-

- tion, and then reframe 1t. Thst ls the way Lt works today.

JUDGE DEBIE: I think that is the snswer there.

After hie f1les his complsint. He can put in a complaint that

o 4is the best he can 4o, It may not be very good., ‘Then in the

1ight of these depusitions he can reframe Lt and amend 1t.

THE CHAIHMAN: vhen you have & cohpleint, of course,
the deTendant can move 10 dlemies or for summary Judgment on
the ground that 1t is a ghew ¢ase and bloek the g,,ag;;;;m daponi-
blon: pight away.

JUDGE DOBIE: I am willing %0 let it stand this way,
but I esetalidy wouldn't extend 1%, I don't think, %o %ﬁzez*a'
anybody eould take anybody's deposltion at any time.

CJUDGE CLARK:D I think we declded mmainst 1%, Of
gourse, it g@?kﬁiﬂ Hew York., 'They have 1t there, and they
don't have any 00 broad desoslitiong, anyway, but in thas
reagpect they do have 1t

THE CHAIRMAN: If there 1s no motion on 22%’:3(&%}; L
wlll proceed te Eéi%}g Will you explaln %6 us what we did

&

thoraY
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JUDGE OLARK: You will ses that the general idea was
t0 broaden the right or mske 1% olear, 10 clarify ceritain éé«
eislons, There has been a guestlon how far this was restricied.
You will n@%iggkzhaz there is put in in line 19 that the
deponent may be exanmined in regard %o any‘ﬁaztar whioh 1s
relevant to the subject mutter iavolved in the pending action

er which disoloses any information that will Tsellitate the

Cdlscovery of velevant matter, whether it relates to the elaim".

‘And in 1line 26, "It is not ground for objecition that the

teastimony wonld be insdmisgsible at the tial if the testimony
18 sought for the purpose of discovering sources of admissible
evidence.

We olearly voted to let that in, and & deposition was
not to be refused on the ground that it was r@allylf@r‘éiﬁaavarﬂ
ing relevant matters. |

THE CHAIRMAN:; That 1z the way we drew 1t five years
ap0, but soeae of the oourits have not actepled %ﬁ&t interpreta~

ticn, and we are oramnlng our origlnal views down the throats

-0f the sourts. That is all that is, isa't 167

JULGE CLARK: Yes, that 1s 1t.
THE CHAIRMAN: we are lnaslating on requliring what we
dig in '35,
MR, GAMBLE: That was voted in June?
JULGE CLARK: Yes. |

THE OMATRHAN: It i8 not a change in the rule as
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published in 19}5# a change in effeet. It 18 simply an empha-
'gis on our original purpose in Hule 26(b).
JUDGE DOBIE: In other words, you are msking 1t so
clear that not even a jJudpe can mlsunderstand 1t. '
JUDGE CLARK: Both Me. Sunderland and I ralee a ques-
tion whether we have gone that far. That was the intent.

THE CHAIRMAN: You mesn whether you have gone far

“enough.

JUpGE OLARK: Yes, whether we have gone far encugh
in our language 10 earry out the Committee's intent.

MR, GaMBLE: I wasn't present at the June meeting.

If I had been, I would have voted against that amsndment.

THE CHAIRMAN: You would have voted to amend the rule
and restrict 1t, then?

MR, GAMBLE: Yeg, eir. I think that that provision
1s very unfalyr, snd I know that recourse has been had in pretty
much Tishing expeditions to procure information that was nog
rightfully evidence. I should like to be recorded, although
of ocurse the Committee has already éetaﬁ, as expressing that
view.

JUDGE DOBI¥: Mr, Wickersham objeoted to this whole
dilseovery thing on that ground. It was a fishlng expedition,
blsck mail, a atrike sult, and all that.,

MR, GAMBLE: I don't object to thst, but I don't
think that & plaintiff ought to have a rigﬁt to 20 in and
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make a defendant dlscloss a ﬂl&im file, f@f ingtanca.

THE OHAIAMAH: We are getting down to the questlon of
wvhe ther thlsg does or not,

MR, CGAMBLE: Or to digolose any information whiloh
wlll facillitate the discovery of relesvant matter, I h@?@@ﬁ
W know that an effort hes been made, where theve ﬁ&s.baaﬂ s
sult snd the éef@nééﬁﬁ undertakes 0 make an investigstion Tor
%hgﬁ?ﬁ?gﬁgﬁ of agg@é%&ié&ng faots t0 enable him 10 make an
aﬁ%%e%, 0 r%qﬁifé under our rules that the defendant disclose
what investigation he has made, @&%%ﬂ@? 1% is relevant or
wvhether 4% 4sn't., It seems %o me that that 18 not conducive
te the proper examlnation of lssues.

JUDGE DOBIE: You mean pladntiff will lle baok and
1ot the defendant make an investigation and then, after he has
gone to the tlme, expense, and trouble, aay, "I would much
rather have you take this time, trouble, snd expense then ay -
gelf, but now that you have got it, ﬁufﬂ it ovepr"?

HR, GAMBLE: He Just wante to see what 1¢ is.

JUDGE DCBIE: I see. B |

ML, DOLGE: I sgres with that, Have we provided in
any rule for o dlscovery that would go as far as that?

THE CHAIRMAN: I ghould like to a8k the Reporter 47
1t isn't s fset that the question has been é@ before the sourts,
and the majorlty of the scurts have held that under cur exlst-

ing rales you are not allowed to gmo in and ask to get the
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gafendantts olaim file of lnvestigation, e¢lther from him ovr

“his lawyer. 3Jome courts have allowed 1%, and sowe haven't.

Iz that the situation?

JURGE CLARK: X think I »111 ask Hr. Bunderland. U0
you want o answer that? That has Deen a aétt@y of a goed
desl of discussion in the courts, wnd I know that some of the

aourts have held that you could not get. that,

THE (HAIRHAN: Do you latend to allow thenm ?y thie
&m@ﬁémeﬁﬁ?

J§§§§’§§§£§}. That isn't the ohlel purpese of thls.

o CHALIMAN: X8 1% any purpose of L9

% OLARKY I don't think so. My, Sunderliand, you
had better spesk up on thia. Thisg is your 5&95, |

PACFESSOR SUNDEALAND: I think that olalm file has
rpused frouble. Usuelly the only obstacle they have thrown in
the way of thet is that thelr privilege ean't be sghown, bast
I think that iz as far ss they have gone exvept where tﬁ@y'
have suld you can't hoave heavsay. I the clalm flle shows that
somebody ssild something, that san't go in, because 1t is heavsay.
We wenbed o get rid of the h@grsay,éhgeeticna.

As to vhether on that broader %uasﬁiaﬁ thia would
#llow & olaln £ile to be ssked for, 1 don't know. That has
cansed & 1ot of trouble, sand no olear statement has been m&éa»
by anyboly on the subjeos.

DEAN HOSGAN:  For the digoovery of docunments don’ i we
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regqulre an ordsy of the ovuri?

PROVESGOH DUHPERLAED: Yes.

DEAN HORGAN: You ean't go on a flehing %X?%ﬁ%ﬁi@% in
documents without an order of the sourt, anyhow.

PROPESSCA SUNDERLAND: No, but if:yﬁa make your
apolleation for an order, then the only gueation 13, are you
asking for something that is privileged? IT seo, they won't
gi?%iiﬁg But LF 1t isn't privileged, spparently--

DEAY RHORGAR (Interposing): You don't maéﬁ o gay
that Lhe court is obliged to glve an order for what you ask fop
unless 1% is privileged.

PROFESSOR BUNDERLAND: It lsn't obliged to, but 1t

ordinsrlly will.

DEAN HCWGAN: But they might not ln a oass such as
hag been sugyested., A4s I understand 1t, the sourts are always

reluctont to allow one abtorney to set the advantage of the

preparetery work of the other,

PROFELLOR SUNDERLARD: Yes.

DEAN BORGANG I that 1s all you are after, you ordi-
parily don't get 14, unless you osn show that there is sone-
bhing there that you can't get any other way. 5ub when you are
Wying %o get discovery for the purpose of getilng information
ag 0 where matorial 1s that you can go after, then the nmere
question of whether that would be admissible ln eovidense cer-

talnly ought Yo be beside the poini.
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MR, GAVBLE: That fasntt my polnt, Hr, Horgan.

DEAN MO That is what I should have sald wasg

a geound for cbjection, that the t%gtiﬁény whloh will faclii-
tate the dlsoovary of relevant matter would be inadalsslble ot
the trial. I think admlssibility or inadmissilility at the
triszl should be entirely ocutvlde the scope of this questlon of
whether wa are golng 46 get this materlal or not,

h SENATOL PRPPRIL  Hay T ask He, Morgan what the eri-
terlon of relevensy L 17 you subjoin a provislon that  has
no relaticn $o any lssue pending between the parties or wileh

snynody has suggented.

i

DEAN MORGAN: The material you are. after has got tw
have BOHOwe- | -

MR, GAMBLE (Interposing): This ls whether 1t re-
lates to the elalm or defense of the cxswining p&réy.

SENATOR PEPPERD  Vhat is the criterion for relevancy
if we adont this rule? The court is asked, for instance, as to
documente, ©r the propessl 1s to toke an orel deposition, The
party moving for the depocsifion says, "L want 1t to faellitate
the dlscovery of relevant matter.”

‘; Tou ask, "Is it relevant to any lssue ralsed by the
plalntifly

E’!g{}g‘ﬂ

fielevant to any Ls:ue ralsed by yourself??

i

"Ret ao far,t
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well, what then? How van it be declded?

PROFESSCR DUNDERLAND: You have to show L% 'ils rela-
vant $0 the subjeet matter of the sult,

THE CHAIRMAN: Rither to the olalm or defense of one
party or %6 the elainm or defense of the é%&é?, It soys that in
lines 21 and 22. ' |

SENATCH PEPPER: But it says, "whether 1% relsles
to the claim or defense of the evamining party or to the elaim
ar defense of any other party”. _

DEAN MOAGAN: Yes, but not “whether or not",
THS CHATHMAN: Any other party, you see, Henatop,
DRAN BORCGAN: I want to change that to "el ther to",
BENATCR PEPPER: Oh, well, that is all right; but as
it standeg, 1t is susceptible of the interpretation that it
reslly means Ywhether or not?,

DEAN MCROAN: No, no. It ls "elther or®, 17§§*ﬁ%
that that ought to be changed.

BENATCR PRPPER: Yes.,

DEAN MORGAN: It relates elther to or to,

Mﬁ,lﬁﬁgﬁﬁz There ian't any provision that in teking
& depceltion you oan't suamon dotumsnts., You don't have o

#et an order of court before you lssue a subpoens duces fesun

in connection with a éa@&sitiem.
(MR, GAMBLE: 1 oall your attentlon to the firsg

clause. It says, "Unlesa otherwise ordered by the court” .....
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*the deponent may be exanmined¥.

THE CHALIRMAN: This cusstion of golng into the inves-
Sigetion of frisls i3 & serious problem. Une seort of shrinks
from that idea, I have the é&ﬁ@ 1a§?@§$i§$ that Mr. Bunderland
has, I resd qulie & few of the cases, I don't elaim to have
read them ali or to have welghed the strength of cne side or
the other. I think, under our rules &8 they stand in this
amendment, the courts have really been forced, first, to eay
tﬁgﬁ‘agf discovery allows ug to gt é;saévﬁry of informaiion
and even the names of wiinesses who saw the astion, That ig
prefty generally amreed to. We have always sgreed to that.
The next etep is that you go £0 the other side and demand the
names of the witnesses that ho has dlscovered by his investlga-
tion. His lnvestigation file names witnesses. There you ars
right up sgalnst the problem of using the lnvestigstion file of
one ﬁiﬁé or the cother to discover wltnesges. |

I must oonfess that as ocur Rule is drawn in 30(a),
if that eltuation exists I don't vee how the sourt san stop
that fnquiry and order 1t dlscontinued, ex¢ept on the ground
that there s sonme particulsyr nrivilege of sone kind therse in
putting & lawyer on the gz&ﬂé and assklng him 10 dleclose what
his ellent t0ld him sbout the ocase,

DEAN MOHGAN: You wouldn't want %o prevent a paraon
from ascertnining fros the opponent the name of a witness the

opponent had dlscovered, would you?
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THE CHAIRMAN:T I am not suggesting that, but I am

" ghowing my understending ©f what ihe nevessary conssquencs of

our original rule was.

DEAN MORGAN: Oh, yes.

THE GHATIAMAN: And 1t makes you gagy 1t makes every-
body gag. %&gn one fellow petes busy and gets golng snd sourrlies
around end gets s 1ot of informstion and digs up inforaation
and has a sonfidentlal file with his preparation in 4%, 17 then
the other fellow ean walk in and say, "Let's have it all," 1t
doesn't ast well. _ |

JUDGHE DOBIE: I had thlp case, General, when I waa
gilgtriot judge.  There was a coronar's inquest (and in Virgiaia
that testlamony is not stenvgraphleally reported) where one of
the 1ayyers had a stenographer thers who took down this in-
@éésﬁﬁ Lt was the very sad case of a drunken mountaln boy who
g0t run over by three hearses snd gllia&. ?ha'l&@y%? on the
other slde wanted to get hold ef thaﬁ; and he sent for 1t%.

They both came to my offive and dlsclosed falr feelling between
them, The lawyer who went 10 all thal trouble and expense
gald, "I'11 tell you what 5;11 do., I will glve 1t te you, éﬂﬁ
you can read any relevant pery that you want $o to the jury,®
and we finally compromised on thai.

How would you handle & case like that? Here iz & man
who spent $300 to get the testimony at the ooroner's inquest.

He has 1%, and the man on ths other aide wants 1%. . Novhere
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elge can he get 1%, Would you make him glve that o him¥
Q PACFESBOR SUADERLAND: I don't think you sould.

JUDGE DCBIE: 1 think what he wanted 1t for was (0
check up on hig witnhesses, »

THE CHAIRMAN: He wanted ii to imﬁ@a@h the wiitnesases?

JUDGE pOBIE:  To impeasch the wlinesses.

DEAH MORGAN: He has %0 show that there 18 something
iﬁ‘iﬁ, under the ?uié that they spply in New York, at any rste,
without this statute. aAccording to Cardezo, 1P he could show
to the court that there was sdmething in that that would be
relevant to the lawsult, then the court would require a dis-
closure.

JULGE DOBI%: What really happened, as frequently
éé@% happen in thoze oases, was that the coroner had this in-
gquest very gulekly, before there were any lawyers in it
whatever on el ther side, before the defendant knew that he was
going Eé bs sued or before he could get v his laywer. Of
course, the witnesses dld talk pretity freely and with practice
ally no prompting at all. A coroner's inquest with us is
usually no case. |

This boy got drunk and lald down right in the mlddle
of & road, and these thres hearses ran over him--sll three--

a terrlible deathi

THE CHALEMAN: Suppose, instead of going to the fel-

low who put up the $300, asking him to dig up his file, the
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lawyer who wanted this information took the deposltion before
%rial of the shorthand reporter and asked, "You were present
at that hesriang??

"Yoa,!

"Did you meke notes of what the witnesses sald?®

i CH

"Please tell us wﬁ%t they said."

JUDGE ﬁﬁﬁzgg Got Lt from the shorthand reporter?

THE CHALRMAN: How could you pravent 117

JUDHE DOBIE: I suppose the shorthand reporfer would

have uls notes, and you could make him read from his notes, of

CLursa,
THE CHAIRMAN: I think s0, make him read them,
DRAN MORGAN: Make him read them to refrosh his
recclleotion,

THE OHAIRMAN: In that case he may not have Xnown

about the shorthend reporter, and if he went In and got the

confTidential lnvestigation file, he might then discover that
there was a reporter who took the sﬁérthaaé notes of what was
said in the coroner's inquest, There ls a case where you ave
using the investization file to lead you to the reporter.
JUDGE OLARK: #r. Chalrman, 1f those of you who have
the matorial which wae presented at the May meeting will look
bagk t¢ that, there are some references 1o cages ln the nobtes

there., In that material that was presented &t the Hay mesting
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there was rather s complete oollection of cases covering all

‘this,

There are two slightly different questions, ¢f sourse.
The first one is aé 0 %ﬁ%%ﬁ%ﬁ the inquiry is 1imited to mai-
ters within the ingquirer's owm knowledge, snd most courts have
held on that that 1% 1s no%, but aome have held that 1% 18 se
limited. OF ocourse, that would be very restricted. In fact,
1t.takes away a good deal of the effect of discovery if you
wan%.é&séavggngbaat matters which sre within your own knowl-
adge. The maln purpose of the amendment here was %0 olear up
that point,

O the other point as to the use of material collec-
ted by the other side, I don't think we Antended to do anything
more with that than to let 1t stand as 1t was. I don't reoall
that we msade any exact declslon., The law 1s sort of developing,
and we thoupght we would let 1¢ develop.

What the eagse material asays on that s this: 1%
has been held that oral depositions or lnterrogatories may
noet be direeted towards métﬁers of materials ssoured by the
other party through independent iﬂ?%@tig&ti&ﬁ ineldent to the
preparation of the latter’s case for trisl." The Holarshy v.
Palmer oase 1s cited, where the Judge sald, "T¢ use them in
such & manner would penallze the alligent and place a premium
on laziness.® There sre quite a number of cases so holding,

a 1ot of them in the Scuthern District of New York.
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Cgush sn AngUiry. ..... The same problem has srisen under Huls

2 gand a considerable number of courts have restrioted dlscovery

80 a8 0 deny its use whers the documents or papers deslred
conslist of statement, photographs or dceunments prepaved or
ebbained by the adveras garty in the prepsration of his ossge.”

There ls o Pennsylvania opinlon on & oase, anong

others, declided by Judge ©O4is, and it was refused there, Other

cases have allowed 14 there.

¥4, DODGE: Don't you think we should make 1t plain
that that la net 1o be allowed?

JUDOE OLARK: Personally, 1 sm NOE 8O sure, reslly.
I think 17 you s tart making restrietions, it is pretty hard

o refraln from a restristlon thal Lo noet pretty resteio tlve.,

&

@ have had the view, I think, that you ocught to be abie 0
dissoever the nanes of  tnesses. In fact, I think the only
thing that wo are hesliabing about is ststements obialned by
the cther slde fron the witnesses, but the courts in gensral
find one way or snother of not alloving those, anyhow, Bug
shouldn't you get practically everything else, the nomes of
the wltnesses, and so on?

’ THE CHAIRMAN: Let me ask this: An I right in my
statenment a Tow minutes 2o that your amendments to subdivision
(b) as drafted in June, according to g@uﬁ wxgw,:afa not altera-~

tione in the rule at all as origlnally drasn in ‘34, but
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they ave brought up simply to elsrify and emphaslize owr

©orligingl purpose g0 as to wipe out tiis oonflict ln the de-

clalong and disprove by @$§;igit statement the interpretation
that has been &dﬁgtgﬁ by one group of Judges? Is that 1¢7

JUBGE ﬁLéﬁK:. Yes, that 1s as I understand it.

JUDGE DOBIE: I don't understand that thls touches
the partieular problem that we have Jjuss be@a'éig@agaiﬁg’ -%3
I»gsé%rgﬁ&nﬁ 1%, it does two things. It says that you can get
on ﬁﬁﬁsﬁ depositions ianformation not i7 1t is relevant but
whileh will faeillitate the dlscovery of other thinge that are
relevant., Seoond, it says that the mere fact that the testimony
is lnadmigsible 1s not encugh t0 keep you from getiing 1%, 1T
it ensbles you to discover aﬂmiasibla svldence. In other
wOrd#, 1t pushes you back cne step from admissible and rele~
vant evidenge %o enasble you 0 get stuff that will esnable your
to get it.

JUDGE OLARK: Yesn.

JUDGE DOBIE: 1 think that 1s very good. I su hearti-
1y in favor of 14,

HROFRES0R SUNDERLAND: wWe could eliminate the pointg
you made, Oharlie, that this is restrictive language, by csutting
ﬁ§% tﬁ§'g§r§a "gources of” in the last sentence thers; "if the
testimony is sought for the purpoese of discovering sdnlseible
evidenoe." You thought "sources of”" yas a restrictive linita-

tlon, becauge you might want ©o get the adnissible evidence
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but not 0 disvover the source of 31%. You know the source, bub

you want to get 1,

| JUDGE CLARK: Yes. I think that ls trus,

PHOPESSGOR SUNDERLAND! Do 1 we Just out out those
words, “sources of', that would really aiﬁaﬁrug your polntg,

JUDGE DOHWORTH: How are you golag to interpret these
new olauses thai we ﬁa?évﬁﬁﬁﬁ? I the ?l%lﬁﬁiff‘ﬁ attorney,
éé?géﬁ & peraonal 1&5&?@ gult, hag & pight o ezamnine t&agé
?&@%ﬁé, he will not confine himself ﬁa aﬁy ggrtiaala? feature.
He will lock at the papers, and he will know all that you have
20%,

PROPESHOR SUNDEALAHD: Our rules provids that you
can't get papers without an order. whether 1% 1o & subposna
ducas fecum or acg, youn have to have an order. That ls owp
present rule.

THE UHAIRMAN: Under depositions?

PRAOVESOOR BUNUEALAND: Yes; ddscovery ﬁ@@ﬁgiﬁiﬁﬂgm

THE CHAIRMAN: With a subpoena duces tecum, where
you are asking & withess to being the pspers before the trisl
Judges-

PROPESSOR SUNDERLAND (Interposing): You have to get
an order there.

THE CHALRMAN: Bo,

HOFRg S:f‘%fl SUNDEALAND:  Yes.

THE GHAIRMAN: Ho.
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PROPESSOR SUNDENLAND: That 1s Rule 5%,
PHE CHALIRMAN: Hot as I understand 1t.

PHOPESSCR SUNDERLAND: Rule 45(d). "4 subpoena com-
manding the preduotion of documentary ﬁ?ié%ﬂeé an\%ﬁ@ taking of
& deposition shall not be used W thout an éﬁé@r of the ocourt,”

Tl CHATRMAN: fThat i12 what I sald, on §h$ takling of
& deposgltion, but you can Lssue a gubpoena guesa tesum without
ap. oraer to brlng a witness before a judge at & trial.

| PAOFRSH0R BUNDEALAND:  Oh, yes.
THa CHAIRMAN:  And bring papers.
PHOFESOOR SUNDERLAND: Oh, yes. I dlan't know you

were tallking about that.

- s

i, DORGE: What rule ls that ﬁﬁét gxcludes the use
eI the papers? _

PROFEOSOR SUNDERLAND:  Aule B5(d4). You see, you can
got an order direct for the production of papers under cur dis-
covery rules, or you cant glve & notlce of the taking of a
depositlon, and ia connectlon with that taklng of deposition
you san use a subposna duces teoum.

THE OHAIRMAN: Mo, you can't. ¥ou have to get an
order, |

PROVESSUR SUNDBRLAND: I1f you get an order, i

THE CHALAMAN: But don't forget the order. The point
ls thisi I the witness who ls to produse the éﬁaﬁmeﬁﬁéiis

golng 40 be haled befors the trial Jjudge himaself, %ﬁﬁ san
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rule an the nropriety of the production and bls b%ﬁﬂg‘ﬁégﬁifgé ‘
“$0 produce, that is one thing, and we will let the subpoena
duses tecun be lsaued by the olerk and put the other side wp

to the Jjob of olther moving the court 1o guash op comlng lato
cﬁg?% with papers and objecting to the &xhi%i%iGﬁ.

In the case of the deposltion, vhers we reallze the
witness with hie pepers ls belng heled before & notary publie,
we put the added qualllioation that you san't be compelled %o
bring any documents befare s ocommiaosioner or notary at the
taking of & deposition unless you have gone e the Jjudge and
gotten an order requiring the prodquetlon.

Wi, DODGE:  That ls on depositions, as distingished
from 2% the trial.

THE CHAIRMAN: That i 3%;

JUDGE DOWWCRATH:  On that peint, Mr. Chalrmsn, there

o

318 a New York Toeal rule that says that the Judpge msy make that
order @x parte, and 1% is the custom in New York, when you want
e teke & depesition and get documents, 0 get an gx parte
erder from the Judge. I wrofe to the Reporter abent thet. I
thought that New York leeal rule was vielous. éﬁis rule really

ceontemplateos & hearing, but that ls not the §?§atia%g In Hew

Yerk 1t is granted gx parte, and 1t is so provided by the New

York rmla,

JUDGE OLARK: I might eay on that that I don't be-

lleve the order there is golng to be very effeative as a
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protastion eilther way, and we voted ¢ take 4t out, didn't we?
- PROVESSOR SUNDERLAND: Yea, we did., We voted to take
that out.

MH. zﬂﬁﬁﬁz Our rule ss amended does not sontain that
prelisinary rveguirensnt of an opded, a

JUDGE OLARK: The judpes objected %o 1t because 1%
meant ogoming Bo %ﬁ@é for what sesmed Llike a pure formalliy,
tyia; things up. .

THR CHATRMAN: Leave L1t Lo the party 1o move to quash

now and ralse an objeotion.
| JULGE OLARK: It 1s Just a aifferent way of getiing
at the thing. On this, I 4o think that 1f we wers golang to hit
1%, we would have to hit 1t dlreetly by a prohibition. 1 think
the gquestlion has been in the rules from the beglaning, and I
don't think what we are doing now affents it @itheJVW@Jt It
wasn't intended té, and I don't see that 1t does. vhether
there should be a prohibltlon or not is subject to questiun
itself.

THE CHAIRMAN: What do you mean by & "prohlbitlion®?
A probibltion of what?

JUDGE CLARE:  Apzainst using material In the georet
fileas of a party.

THE OHAIBMAN: As Lt atends, the probsbilities are |
ﬁh&ﬁQw

JUDCE OLARK (Interposingl)t They won't get L%,
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JURDGE LOHNWURTH:  They would get 1t.

JULGE OLARK: I don't think they would get 1%,

PROFESBCR BUNDERLAND:  They would get 3%,

JUDGE CLARK:  They are not zetting 1t now Trom the
Judge s, | |

JUDGE DWORTH:  The purpose of thils change, though,
i¢ %0 let them pget 1¢.

PHROFEBGOR %ﬁﬁﬁ%ﬁﬁﬁgﬁz They are gotbing a good desl
of i‘t now.

THE CGHAIRMAN: A pood many Judges.

PROFEISOR SUNDENLANDY The only olesr obstacle that
the oases show is privilege. When you rua up agalnst privilage,
they will say you ¢azn’t hsve 1t, but short of privilege, it
sesmns tO me they are getting 1t now, unlesa the Judge can figﬁraq
out asome fantastle reason for not sllowing it, like hearsay
testimony, as Judge Chls did.

JUDGE GLARK: I think they are certalnly gettlng the
names of the wlthesses and things llke that,

DEAN MORGAN: Oh, yes.

JURGT CLARK: But suppose they say, "We waint the re-

_ port that you took when you talked with this witness.” I don'g

think they are actually getting that very much,

PROPESSCR SUNDERLAND: They ave gotting the informse
tlon,

JURGE GLaBK:  They are getiing the information, yes.
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They are getting the information %ﬁa% thera wag Hhis wiiness,

‘and 80 on, and shouldn't Shey got ﬁaat?

THE OHATRMAN: Ian't that an @Pbitrayy distinetlon
that the Judges are making? ihen you pul your nose down on
your rule, what legal g%ﬂaﬁé‘iﬁ thars for &Ejuégg tO say you
ean 20t the name of the witness from the other fellow, but you
gan't find cut from him what the other fellow sald abont the
%é&%ﬁ%gﬁ? Where 4o ysu got any logleal ground for that dige

tinotion?

PROFESHOR SN IERLAND 1 gég don' ¢,

THE CHAIRMAN:  Exoepnt natural shrinking.

PAECHISHOR BUNDERLANI:  Juat reluctance. They go as
far as they feel they are forced to g6, and they held baek as
%uea as they osn

DEAR #OGaN: ﬁiﬂnaaata,ﬁaﬁ-hélé that Kind of thing
nrivileged couparatlvely r@aﬁnﬁlv, |

PROPESSR OHED

Yy Tes,

JULDGE CLARK:T  Jouldn't 1t e & 1A%tle unfertunste to
put in & provielon that yon shall not ask the other fellow for
shat he knows aboul the witnesses?

PAOFESHOR SUNDERLAND: O anything he has dlscoversed
throaagh his own efforde? 1 think that would be fatsl.

JUDHE OLARKT Yes, I think that would be too bad,
and that is one reagon that I shrink from putting in & prohibi-
tion. | |
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THE (QHAIRMAN: OF course, 1f there lg a Tlle with &

‘statement of what one of the partles has sald sbout the Gase to

his lawyer, that is privileged, too.

PROPEBECA GUUDERLAND: Yes. Thﬁﬁ aan't be hed.

THE CHAIRMAN: Even i? he said 1%;39 somebody who
waen't & lawyer, 11t ought not to be allowed,

SENATCR PEPPER: May I inquire of the Reporter
vhether thls general language to facilltate the discovery of
relevent matter, and so on, 18 in his Judgement intendsd %o
deal with partioular guestions sugh as the naming of wlinesses
cr whether 1t i lntentionally left vague 8o that there is
little or ne eriterion sxoept privilege. It seems to ma; a8
Mr. Sunderland says, privilege le one thing that le Tairly
definlte., Bhort of privilege, 1t seems to me we ha%@ el ther
got to sontemplate that everything whsre there 1&3'5 a privie
lepge may be permitted by the court under the rule as proposed
or t0 modlfy the rule not by way of prohibition but by way of
persission, ae, for instance, to faclllitate the discovery of
the names of witnesses or whatever 1¢ ias that we mean,

DEAN MORGAN: You have that now.

JUDGE GLARK: Let me say I think this was designed
to hit a rather gpecifie polnt that appeared in thse declisions,
Some of the declisiona were gaying that you 2could get here only
evidence whieh was actually admlissible in evidence, and the

ohief thing where the diffioulty arose was that yon couldn't
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ask for any matter that was hesrsay, and noy hearssy is often

" important es helping you to ethgyrtbiﬁgs. The enlef thing that

I think this does, to make it soncrete, 1$'t$ allew you to
dlgeover hearsay matters wihloh may not themselves be admissible
in evigense but whlch lead you to thiﬁgs that are, It is that

rather speeific thing that appeared in the deelsions that we

ware trylng to gt here, not the more general thing.

4 SENATCR PEPPER: In other to deal with that questlion
which has arlgen in the desclslong, are we not going very much
further than merely rellieving sgalnst the hearsay restriction?
Are we not throwlog the deor perfeetly wide open in the slass
of things that you are to get information about, even if the
element of he:rsay 18 eliminated?

PAOFRES0R SUNDERLAND: That is true. I think that is
what we ought to 4o, and I think that 1s wvhat we do do, as |
amendsd ., |

| GENATCR PEPPER: If 80, I think we ought 0 have our
eyes open t0 the faet that those ccurts are ascting logleally.
We should 1imlt the inguiry only in the ease of privilege. I
can't think of anything else which would gulde & Judgnent,
except his OGwn whin or reluctancse Or some non-judiclal state of
mind, I can't think of anything that wou'd puide a judge under
this rule in determining whether or not the information sought
wag proper, except privilegs.

JUDGE CLARK: Let me add one thing, 80 that you will
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have this before you. You remember that there is a rule, 30(b),

‘which is pretty brosd, but whioch slaps on & limltation,

THE QHAIRMAN: Our rule to prevent barasument, and
go on? Fa that L1t7 ]

CJUDGE OLARK:  Yes, that 1s the gﬁésyﬁl thing. 3ut
1£ you look at the specific debtails, you will see that amcng
the 1ist of things that the sourt may aeb 6 prevent, gelng
down_the Llst, is Ghat the deposition may be taken only--

JUDGE DOBI® (Interposing): Whet rule 1p ti1s?

JUDUE CLARK:  Existing Rule 30({b), Orders for the
Progestlon of Parties and Deponents, OUne of the things thers

a: Ptop %ﬂat sertain matters shall not be inquired into, or
that the scops of the examination shall be limlted", and 80 on,
That is undefined there, and 1 take 1% that 1t is pretiy
largely a matter of dlseretion, |

Have the courts used this?

PROFESSMR MOCHE; Yes,

JULGE CLABK: He, Hooro tells me that some of the
sourts have relied on this particular phrase in thils connestiun
a5 & geound for saying you are not to get thls Bind of informae
tion,

MR, DODRGE: ?haé'ig the objection te makling 1t per-
feotly plain ot you can't get at the confidentlal files of
the other side, acvocunulabed in the preparation of the sase?

THE QHAIRMAN: duppose he pubs the names of all the
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witnesses that he knows about in hls confidentlal file. L%
15 in the file, snd you never can find out who they are.

MR, DOUDGE: You can inguire about that withoul seeing
the names in wrlling. ;

JUDGE DIBIK: in other words, you wouldn't objeet to
his getiing the names from him personally.

MH, DODEE: That le a different thing from getting at
%héﬁagnfiaﬁntial papers.

- PROFESSCR SUNDBHLAND: You would make a puint, MNr,

Dodge, between the eaaé of & fellow who finds out the facts in
an informal way, has them in his head, and a fellow who does
1% systemadiceslly and géts g menorandum on 147 You say &7 he
s systematic anﬁvhas a mexnorandun and puts 1% iﬁ a Tflle,
that eouldn't be dlscovered, bub if he is unsystematic and
Just goes around and keeps it all in ile head, you swuld get
all that ocut of him by deposition. I don't believe that is
a sound basls for that, is 117

THE ﬁﬁgiﬁgéﬁs Buppose the fellow has the names of
geveral witnesses he knows sbout and has them recorded in hls
ééﬁfiéaﬁtxal file. Suppose yaﬁ sall him up and ask ﬁim, as

you suggest, to tell you orally who hils withesses are ﬁﬁﬂ net

te lat you look at the file. Suppose he says, "I don't know of

any.' Thea your next question is, "Haven't you got some record
of witnesses' names that you dug up?? He may lie sbout 1t, you

Encw.
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HR, DOPGE:  The mere discloésure of the names of

wi tnesses la very guch less objectlonable than the disclogure

of papers, documents, and other material gathered in caaneotion

kS

with the preperation of the ouse.

We have the nanes of Wi tnegses

-

CYTFIE IR
SHERAY

DEAR BOsgal:  You bhave dosuments, oo,

FaOPAs808 CHERRYY Yea,

HORGAN:  “"desoplpilon, nabure, custedy, ocondl-
vion, and losation of sny bupoks, dotuments, wie obther Tangibls

alogs and bae ldentity snd location of psrsong having knowledge

ﬁ«&

o relevent facts.” e coversd inose spevifically, 26{b).

PLOFEBSCR. CHEAR ¥s  Doesn't our gifficulty svise ocut

of the proposed new language in lines 1Y and 20Y  The
in 2% to 27 tskes eore of the Judge Ctis case,
YHE CHALRMAN: That 1s ny lapression.

Tl

SHCR GHEARY S 1 we. left out this propussd new
Tanguage in 1920, it would seom L0 me thal we haa aeconplished
all we intended at the Hay weeting. 1 confesa that under lines
19 and 20 ﬁé thgy are now proposed, 1t would sesn 0 me v&rﬁ
coubtful that you sould Keep a confidential file ous of i,

but I can’t gee Just what we would accomplish otherwise by
making this point, We have our liet of Lhings, sad then we
take the relevanoes, sgnlagibility, and @thﬁé things out ¢f the

pisture by 25 to 27.
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PROFESSCR SURDERALAND: You can get Sthe lnformsbtlon

ander our rules. A8 bthey now read, you van get that conflden-

tinl file 3¢ far as it relates to relevant analiers, but you
san't get that confldential file 80 far ag 1t rel.tes 1o mat-
ters which merely lesd to the dlscovery of relevant matber.

HE, pobais It ﬁ%@ﬁﬁ %0 me you cught not o et 1t
f@r any purndse.

PACHESOCR SURDERLAND: I think you can get 4t at the

present tinme a0 far s 1V pertalnsg to relevant matter.

FROPEBSCR CHERAY: I should say that by putting in
19 and 20 we deelded dhat confidendisl file matter.

JUDGE CLARK: Look over the ¢ages oited in the notles.
They plve an idea., What would you 4o with those sases? That
ig, if you took out the malterdal ln 1Y and 20, wonld you still
want To say whether adnlssible in evidence or not? You ses
the reference there 10 Lhe ocases. "Uncer Rule 26(b) as pre-
viously worded, severzl ocases, howsver, erroneoualy lisited
discovery on the bagls of admissiblillity, holding that bthe word
trelevant' In effect meant 'material and competent under the
rules of evidenve." The First is Judge Otle® dselislon. "Thus
1t wes sald that lnguiry smlght noet be made into stetements op
other matiers which, when ﬁigalﬁsﬁe, amounted only 0 hesrsay,.®

T CHALRMAH:  We covered that 1ﬁrliﬂ$$ 25 and 26,
He propeses to lesve thset in and cut this out.

JUDAE OnLaRK: Yes. That is possible,
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 PROFESGCR CHERHY: That is what I think would happen
ith%rﬁ. | |

JULGE OLARK: Both Mr. Sunderland and we have sugges-
tod et cifferent times that that phrase be brought up into the
text in 19 and 20, | |

THE CHAIRMAR:Y what?

JUDGE CLARK: Inolesnd of muking a gepsrate sentence,
tﬁé@,yaa put 1%, “any natter, not privileged, whieh is relovant
t0 the subjeot matter involved in the pending aetlon, whe ther
admliselble in evidence or not'.

MR, GAMBLEY Burely %ﬁ'dﬁﬁtﬁ'%ﬁﬁﬁ t0 make a provision,
resping in mind the language in (&}, that these depoaltions
may be taken Tor the purpose of discovery or for the purpese
of adducing evidence in the sotlon, ?fégiéeé the court may res
celve 1% as evidence,

JUDGE CLAAK: Neo. O ocurse, the quesftlon of admis-
#ibility 14 later provided for in this rule. Uhe acope of
examination doean'y a@ygé that, but I think your suggestion
might 40 16 It dees leok a 13t1le O4d when you say it nust
be avidence, but 1t need not be admissible. It may be Just a
gqueatlon of & Little surprlse when we 1Look at 1.

PROFESOOR CGHERRY: I don’t think ge. If the sourie

had stusk to "relevant” in the sense thet we thought i1t bore,

wo wouldn't have had the difficulty.

JUDRGE CLARK: That ig correct.
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PHOFY

I thought that 25 to 27 dld that

“jeb. I dlaan't suppose we were intendlng to go beyond that

point,

THE CHALIMAN: Your motlon 15,; to ﬁri‘ﬁ& oul ﬁm WEsP-
lined sentence in Lines 19 and 20 and 1eave in the underlined
aantence in lines 2% te 277

PROFR “:iiim"i CHERRY:  Thag 13 ;?iigi}‘és

. PROPESSR aﬁﬁéz TeAN D &gﬁgﬁaatially, then, that is
the ?ﬁ~§%%$f’% final deaft that ﬂ@‘givﬁa under note Lo the
Comsittee on Rule 26,

JUDGE CLARK; Yes., That Lo +«hat 1 sent out., 5o you
have thls diarphea of things that cane out? You will find that
under June 24, what we wanted o do, among other things, wae
first to take out that limitation on source of material, That
ia %ﬁ&% we Lave suggested, snd Professor Bunde rianﬁ, in a let-
bor, nimsell had something very silaller. Tila 1a that Q%J e

5

ma

i L, LT you can find that, I @il read 1t %o you, if

you whsh. 1% starte oug, "We question whether fule 26(b) ....

achleves the purpofes which the Gemwiﬁ%&% hed in @iéé;g |
15 QHAIRMAN: I have 1%, IV says:

Yo questlon wvhether Rule 26(h), as amended pursuant
to the Gomnltiee's wvobe, achleves the purposes wiilch the Com-
mittee had in mind. It will be recalled thet one resgon for

asending the rule was e malke certain that & deponent conld be

gremined touchlng hearsay matters. The smendments 4o not meke
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thig olear; for example, 1T you ask deponent & what X sald eon~

‘gerning the soolident, you are not taking A's testimony for the

purpose of dlasovering the 'source' of sdmlssible @?iééﬁagg
pince you alresdy gﬁgg the source, namely Ef Yo suggest that
the follewing draft will attain the ebjee%&%@gvaeairgﬁa

Minless otherwise ordered by the court a¢ provided
in fule 30(b) or (d4), the Geponent may be examined regarding
&ﬁy;%&tt@?, not grivil%ge&,‘wﬁiah is relevant to the subjset
ma%téf involved in the pendlng zetlion, whethsr or noet the testi-

mony sought would be admissible In evidsnee, and whether 1%

‘relates te the olala or defense of the exanining party or o

the slaln or defense ol any other party, including the exist-
ence, ﬁsgéri?%i&ﬁ, nature, ocustody, ocondltion, and loesastlon of
any books, documents, or other tanglble things and the ldentity
éné locatlon of persons having knowledge of relevent facts,®

That leaves cut 19 and 20, and Lt ocarries the amende
mant in 135@5 25 0 27 up snd embodlies 1t in an earlier partg
of the paragraph. That is Mr, Cherry's proposition coupled

~

with a rearrangemé&%, len't 197
JUDGE CLARK: Yes, and Lt does cne other thing, oo,
£t takes cut the words "sources of",
THE CHALRMAN: The words “"sources of" at the bottos
in line 27. I ses,
DEAN HORGAN: I thought 1f you waunted it as a sesarate

sentence, you eould say, "It 13 not ground for ¢bjleetlon that
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testimeny which will faeilitate the dlascovery of relevsnd nats

‘ter would be lnadanlsslble at the trial.t

PROFESSOR SUNDERLAND: we doun't have that wopd
ifaeilitete.? We don't have that in thls draft, Anything
which «111 Tacilitate the dlasgovery of ?91§%3n§ matber 1 out
in Lids particular dralt.

DEAN MUAGAN: I see. It ia out.

JURGE §$§§§§Tﬁz I second Mr. Cherpy's motion o
atrigé ent the underscorsd matter in the Tirst elause, lines
19 and 20. _ :

JULGE DOBIE: May 1 ask, Judge, whether you d¢ that
on the ground that you tﬁink that relates to confldential files
o1 that 1% may be lnterpreted too brﬁaﬁiy or that you do nog
Ghink that they cught ¢ have dlscovery whieh wlll faollitate
infTormation thet leads to digoovery of relevant matter,

JUDGE DCHwCATH:! I have in mind pavtioularly the
slala flle, and I think, as thds 1s vorded here, the courts
will Bave $o allow the examination of the olalm file. If you
woe the word Yoonfidentlal,? of course that Is a very loGae
beim, lf.iﬁ means privileged, the oouris will take cave of
that, but 17 1t is confidentlial Just besauss the 6lalm asgent,
and 26 on, is noet lapsritlng the informaticn auzsiﬁé generally,
I don't think the word "eonfidentlal® really ls a very expres-
alve word thers, |

M, DODEE: Wersn't we supplled somewhere with notes
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nowing the extent to wideh the courbs have gone in allowlng

“or compelling the produstion of preparatlion ©iles? ‘Waers are

those casea? ‘

JUDUE CLAK:s - Those wore in he material sant oul
pelors the Hay meeting, and I bave sous gagéﬁa here. Thab is
what L was reading a llttle eariler, o

puAN MORGAN: Ie L1t the one where 1% starts with the
©Cment by Arncld?

x JUDIE GLanEy It sbarts with & comment by Aracld,
bud thet len't the one. You read beyond that by Arneld. I
mess we don't pesd the commant by Arneld at the momsnit., Under
(b}, page 65, un Rule 26, Pages 65,66, 67, snd 69, 1% 1s sld
there ia those notes; 6% L6 70, really.

JULGE DUBIE: I should 1lke to askx Mr, Sunderland,
you or the Aeporter 4idn't drasw Tthat with the idea of marking
any very great brosdening ov wlthout any reforsnce ad all.

You Just wanted to pushi it baok to just matter thal Lis relevant
and, bask of that, muabtier that dlseloses matter that Lo rele-
Vb,

PAOFESSHOR SUNLURLAND: That iz a8ll, and 1 think that
wak Peslly intended 6 be lmplielt before, but &t’gasﬁ't sleaps
1y stated.

SENATOR

May I inquire, My, dhalrman, sbout
Judge Donworth's motion, would &3 @r would 1t not be gatisfied

by the sdoption of that matter which was read by tha Reporter
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ag having besn promulgsted on June 247 Is not that veuslly the
substence of Fr. Cherry's motiom?

JUpae OLalik: Yes.

3 THE GHAIBMAH: I think 1% 1ls the sa@gtafaé, but 4

£2 think 16 s & real question whether the alternative suggestion
S 3

& made by the Reporter of Juns 24 is really as cle say as the

_ pressnt srrangement, whleh would lesave that sentence at bas

gg settom, in lines 25 to 27.

i2 - , o

S séi’ 2 ;:T i:}g%. «;E}} e I gﬁ{%@

THE CHAIRMAN: In one oase we have 11 in &3 part of
a gentence, and An thlis osse we sbick Lt oult as & sore thumb,
PROPESSOL UHERAY: 1 like 1% better in that form.

THE CHAIRMAR: That iz how I understcod Judgs

Lonwerth,

JUDGE pOUWORTH:  You like L4 better in the fora of

The MASTER REPORTING COMPANY, Inc
Law Stenography ® Conventions ® General Reporting

the esarly June draf$?

S08 CHERRY:  Tos,
SJUDEE LMyt 0 do I,

JULSE OLARK: That 1s 811 right. But, Judge Donworth,

540 No. Michigan Ave.
Chicago

you intended te inelude the luast sentence of the garliler June
araliy

JUDGE DI WORTH: I intended 0 leave 1t in,

National Press Bldg.
Washington

JULDGE GLaiK: I wanted to maelke that olear., I wasn'g
e¢loar whethsr you dla or nob.

JUDLE DOHWORTH:  Thet woulé be the subject of another
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notion about the sources.

THE GHALRMAN: ALl vlght.

JUDGE Q‘H,@?ﬂﬁ‘ A% pressnt the notlon i1s oonflined
o Lines 19 and 20.

JHE OHAIBMANY | Are you ready for the gquestlon sirik-

ing out the anderlined matier in lines 19 and 20 of Rule 25(b)

n

drafied Juns 87
?E nODORYOATH:  Juest for olarity, thsre la aoas

undarlined aatﬁeﬂ n Line 20 that we don't dlsturb, you know,

THE GHAIRMAN: The wovrds "1t reistes? af the end of
llane 20 are not dlsturbed.

JUDGR DUNWORTH:  That la plght.

THE CHATRAAN:  ALL in favor of that motlon say aye";
opposed, "no, "

JURGE DOBIE:  Ho.

THE CHATIRMAN: That seens 10 be syreed 1o,

How there la a gquestion ofew

R, HAMICHD (Xﬂ%ﬂ?gﬁﬁiﬂg}i Pardon me, sir, Do you
nead "Lt relates® 1f that other ls stricken out? |

THE CHATRMAN:T You are ﬂubaﬁitutiag "1t relates® for

relating".  That 1s all. You have to leuve cne ¢p the obther

in there,
BH, HAMMOND: ¥Yes, you have to leave one or the ogher,
DEAR WORGAN:  But to elear up what the Senator saides

MR, HaMOND (Interposingl: Put in the word Pelther”,
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DAY MORGAH:  "relating either to the olalm o 04,

rand ao forgh, Then you couldn't read “whether or anot' into it

JUOHE GLAK: I supposs Hr, Hamaond's polnt is thag
we don't nesd 1o make any change., The fower changes you nake,

the bebber. s that 18%

R, HAMMCRD: Yea, but woe 40 want Lo put in the word
felther® before thne word "Heb,

JULGE CLARK: Pub in the word "elther”.

Hit, HAMMOHD: I guess that ls right.

JUDGE $LARKs  In other words, you sould Just lesve 1%
ag 1% was. We Joa't nead 1o change 1%. Sven though the
grammar mlgnt not bs aﬁ'gﬁﬁﬁ as thls, ihere is some objedl, I
suppose in not making any changes unless you really feel tasre
is need. But 47 youw want to put "elther® in, I suppuss you
sihould ehange 1t. .

i, DODGE:  The authorities wileh you clisd to ug
bofore make 1t plain thal there lg & great ﬁisagra@mgﬁﬁ batwaen
the courts as ¢ thls matter of the flles of the other party,
snd I think the rule cvught Vo make 1t plain that those papers
or the resulis of & party's preparcitlon cannot be lngquired into.

THE QHALRMARG  That would involve & speclal addition
to the rule. Hupnoss we check up on this olause in line 20
whidle we ave on At. I don't thlnk, Senstor, that there is sy
ambigudlty sbout that., It says, "which 4g relevant %o the sub-

Jeot natter involved in the sending action® ..., "whether 1%
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relates $o the elain or defense of the examining pardy or o
the olalnm or defense of any other party®. If 1t lg rvelevant,
yhnether 1t relates o ﬁﬁ@ or the other-e

DEHATOR PEPPER: 1 think 1t beoomos eié&ra? it you
strike vut the matber which ls the subé&ﬁﬁ‘é% the pendiag
metion. I thought 1t needed @laﬁifiﬁati@n 17 the underllined
mabier was golng t6¢ be retained, but I ayres, if that goes out,
1t nlght stand as 8.

THE CHAIRMAN: 4As is. Now let's go down 1o lilnes 2§

JULER DOBIE: I move that that be sdopted, A th the
words "sources of" gtricken out.”

THE CHATONAN:  That de the lspue. 4re you ready to
vote on thal?

WG, GAMBLIG:  I7 you atrlke oul the words Ysourves ofY,
L should 1ike o ask your conglderation agsin of the question
whether or not that would permlt or require the recepitlon of the
Jecosltiong as evidence in the solon, having in nind the oro-
viglon of lines 6 and 7 of {(a). I you are golng %o permit
bhis discuvery in the action, that lg one thing, but hoviang
onoe potten the depusition, @o you mean $o say that a deposi-
tlon whioh plalnly shows that 1% 1s hearsay ia aé&iés&bl% “i
evidence at the twrlal?

»?ﬂs'ﬁﬁﬁzﬁ%ﬂﬁs tic, no. TFhat 18 all clearly coverad.
What section la thait
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JUDGE OLARK: Hule 26{d).

THE CHALIMAN: HBule 26{d) ewxpressly provides what
&@gasi%i@ﬁa are adwlissible at the triasl and what are not, and
it makes 1t perfeotly dlear ia the first plsee that & deposi-

Bion can't be used at all if the wiitness ig‘gihhiﬁ & hundeod

1370 Ontario Street
Cleveland

mlles and you can get a subpoenn;) Just the way the exlsting

faderal rule and the Tederal stalutes are.

5 JUDGE DOBIE: It aoesn't toush hat. |
E PROFESGOR SUNDEALAND: You can't introduee any hesr~

say. ‘fthe ?ﬁles of evidence apply entirely 1o these dspositions
wilen offered atv the trlal.

THE CHAIRMAN:; Teo snawer your suestlon, you would
have $0 go to Aule 26{d), which may not be before you.

JUDGE OLARK: Page 33 of this offlelal draft.

TH OHAIRMAN: That says: "Use of Depositions, At

The MASTER REPORTING COMPANY, Inc
Law Stenography ® Conventions © General Reporting

the frial or upon the henring of a motlon or an interlocutory
procesdling, any part or all of a deposition, 80 far as adalas~
#ible under the rules of evidence, may be used agsinst any

party", and &0 on,

540 No. Michigan Ave.
Chicago

DHAN MORGAN: BSubdivision (e): "Sublect to the

provisions of Hule 32{¢), objection may bo made at the trisl or

Naztional Press Bldg.
Washington

hesring o recelving in evidenss any deposition or part thersof
for any reason whieh would require the exelusion of the evi-
Gence 1T the witness were then pressnt and testifying.”

THE CHALARMAN: That 1s a1l covered by restrisctions
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thers, I think.

How the questien is on striking lhe words "sources of?
in 1lne 27. ALl in favor of that say "aye.! It &8 agresd to.

MR, GaMBLETr I should like 0 be recorded as oppoged
te that. |

THE CHAIRMAN: To strikling owt the words "sources &f“‘?-

Hil, GAHBLE:D Yes.

THE CHALRMAN: My idea is that our friends think

zag%“éﬁ?ikiﬂg it ocut broadens the rule, anid I think 1t narrowe
1%, a0 § veted faor it., You ocan dlsgoover only sdnissible evi-
dence. You can't dlscuver gources of adalsslble evidence.

M, Dodge, you nad 8 propusal to add sn apendnent %o
(b) wilch explisitly dealt gi%h the subject of conlidentlial
4. |

et

ea’¥

MH, DODGER ‘iég. he notes show that a aﬁ&siﬁér&%l%
number of cases have denled dlscovery where the documents or
papers desired consisted of atatements, photographs, or dovy-
ment s prepared or obtalned by the adverse party in the prepare-
tion of his case. Cther cases Yske a more liberal view and

parnl t Blm dlgeovery, snd I presume thalt means they allowed

Cthat kind of thing., It has cone up very mush, and on pages

68 ang 69 of this dosumentary msterial there is evidence that
there has been a great confliot of aubthority between the
sourds on thls guestion, and I think ths rules should make 1t

ndain,
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Ho I move thet 1t De made plain that wvhat the fsporber
‘calls the leass libersl view 4s the view of the Commlittee, that
you cannot get at the materizl collected by the adverse party
in the prepsretion of hle case for trial.

STMATOR PEPPER:  That could be ﬁ&u& the subject ©
sn adeltion gt the end of the sentence ag we now have 14, by

adaing alier the wordy "for the purptue of dleooveriag adwis-

sible evidence® a clause boginning with "other than Tor the
pm?§@§§ of dlsoovering admissible svlidencs other Lhan éﬁﬂ&ﬁ%ﬁ%g
or other materlal prepaved &g the adverse party." Ian't that
where 1t would come?

MR, DODGR:  Yes,

JUDGE OLARK: I wish you would go further, Senator,
bocause I think the langusge here ls protty lmportant.

SENATOR PEPPER:; I 41dn't mean to suggest t&%llaﬁ*«
wage but merely tho plage vhere the languspe would coune in,
and I think thet the proper place 12 in quallifying the scope
of the words "admissible evidence”, That is 211 I wus saylng.

MR, pODUOR; Here 1s s statement maﬁﬁ-en page 68 of
thiz memorandun of deolgions whleh I should 11ke to gee ug
affivm, the posltion of thoze ocourts whieh "have restricted
dlscovery 8¢ as to deny its use where the dcouments or papors
declired ovnalst of statements, phoetoprephs or documents pre-
pared or obbtained by the adverse party in the preparation of

Bias case,”
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BEHATOR PEPPER: 1 was thinking of Just substituting
CYmaterisl? for that catalog.
THY, CHAIRMAK: What was the exsot wording of your

propesal? I dlén't undersisnd 1%,

gg SENATOR PRPPER: Just exmctly what Hr, Dodge has

és read, excepiing inastead of an inventory of the thinge, you

. subatitute the word "material®,

%% THE OHAIRMAN: ‘“material eolleoted for the purpose”.
g2

SEHATCR PEPPER: That is ?ig%ifsa

M, DUDGE: 80 1t will read, "Discovery may not be
had where the material desived ls such. sas prepared or obialned
by the adverse party."

PROUFESHOR SUNDEHLAND: Under that, i the party
hunted up the ﬁﬁﬂ%g-ﬁf yltnesses and had them in a file, you

soulan't get those namaes from hias, eould you?

The MASTER REPORTING COMPANY !n.c
Law Stenography ¢ Conventions @ General Reporling

LEAN HCBGAN: ©Or, 1€ he took the only fresh photoe
graph of the acolident, you couldn't get it.
M. DUDGE: Exolude the nemes of witnesses expressly,

18 you wnt 1o do that.

540 No. Michigan Ave.
Chicago

CDEAN HORAN:T No,

JUDGE OLARK: There is & further problem., I think

National Press. Bldg:
Washington

probably Mr, Dodge doesn't Intend 1%, but the language does go
pretiy far. You see, not only "prepared®, but "materisls
f»a_g obtauined"., HGuppose that you got the dooument in question, LY

the cage involved o doocument, snd you obtained it for your
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defense, the other side, strictly, according to the words,
eoulan't get 3%, I suppose you don'it intend t0 go that fap,
But U Just bring that ocut as shoving some diffieoulty.

need nod

MR, pODGEZ: I think the oxact phraseclogy
be determined aow, but the ldes ls 1o f‘alz.az-;; the lineg of thoge
desislons whloh you first cite there. |

TN CHAIRMAN: The trouble 18 that the exaet phrase-
Glogy 15 the ook you ave golng 1o get wresked on,

© JUDGE OLARK: It ie the iaportant thing,

THE GHAIBMAN:  That is what rubs.

JUDGE DOBIE: I nave s lot of sympathy for this
motion in connestion with not penalizing the diligent, and §ﬁ
en, but we have had & 1ot of capes iliiae this befors cur couris,
and 1 am sure all you hsve had this seme eyperience. If there
la ga subonobile accldent, uwsuslly the attorney representing

the defendant or the insursneeé oompany gets there firvst., He

takes photographs o the sars, the akid marks on the road, and

things of that kind whioch are very germsne and very relevont.

The other man doesn't got there until the ours have been noved,
snd the rains and all have removed ‘Bi’iﬁ gkid marke. You ave
#oing B8 rule tpose ovut. I don't think you ocught 4o 4o 1%,
THE GHAIRMAN: It 1s the truth.that you are gotbing
Bl |
CJUDGE BIE:  Toue, he has been more diligent, bul

the plalntdf? ias injured, and weuslly the plainiifl? doesn't get
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& lawyer. He 18 taken $0 the hospital. ¥e had exactly that
ease in North Carollng, and the defense was that this tes timony
wag impossible under the laws of physics iln connsoction with
thess photographs and all., It seems $0 me to be bad 0 rule
things of that Rind out.. Truae, ﬁﬁé'ﬁﬁfﬁﬂﬁ&ﬁf has been ucre
glligent, but he has mors faollitlies, we know., Yet these
shid marks and thinge Like that sre terribly important, and the
@i@@greﬁ of the orrs showing the position on the rosd %%fefa
nny é% them were moved are lmportant to the queation of woioh
one was on the right side of the road and the gpeed at whieh
they were golng and things of that kind. I wouldn't want %o
rule these oubt. I think 1f the defendant gets those, the other
slde 1z antitled to have thenm. |

THE CHALRHAN: Suppose 1t 1s & agﬁ whers the ingur-
anee cunpany or éaf&aﬁ%ﬁﬁ hag been very diligent and leoented
& Atness who obsspved the sacldent and obbtained 2 stetement
from him as to vhat he saw of the sccldent. The other gi&é,
the plaintlif?, under the »roposal would be gllowd 0 get the
name oF that witness that the defendant had dug up, but he
wouldn't be nllowed to find oul what that witness had told.
Then at the trial, we #1171 say that witness whose name has
been diselosed goes on the stand and tells sa entirely differ
ent story from what he put in the ststement that the lapurance
sonpany dug up; there has been & shift in facts, and he lles,

snd the statement that wae originally cbtalned from him by
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the insurance company is theown dowyn the sewer and nobedy 2008
1%. 1% is suppressed. That dossn®t hit me ss being the way
t0 ot at the trath.

Of course, the plalntiff may gzot the statenent, and

§§ then, 1t is true, getting the inforamntion and finding out what
50 that felleow ds going t@“taggifg 0, he might get bugy and Wy
; 1o get sune witdesses 1o perjure themselves and ssy 1% is a

%% lis, but that is true of sll this dissovery matter. If the

zz aﬂ%é?sﬁﬁy discovers the other f@lié@‘s ease and all bls faots,

it wives him @ chance %0 4o soms 4lrty work at the orosg-roads

and prepare 1o gwsar him out of court, I don't kanow how you

oan avold that in tnia dls%&vaPy‘ﬁuﬁiﬁéass
JUDGE OLARK: Of course, there 1s another kind of
ciffioulty, Just as the Rind you mentloned, that I used o run

into when I tried to investipgate. If you get to a person

The MASTER REPORTING COMPANY, Inc.
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firat or vepry early, he may talk when later he wouldn't. What
would happen 3£ you go to a wiltness snd he sald, "Oh, thers

was a fellow around hers, and I signed a statsment. I don't

540 No. Michigan Ave.
Chicage

wantd Lo do snything more. Youw ¢ see my statement," or sume-

thing 1lke that? The other fellow has the statement, a2nd you

gg ean't got anytilng out of hin.

§§ JUDGE DUBIER: Yery frequently the olalm agenis have

‘ teld them not to talk to anybody else. 1 have Known that to |
z .

happen, becsuse I was onoe & olalm agent, and the atronger [

worked for the companies, the amore strongly my sgza‘;:x{mu@;s were
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for the other slds,.

3,

PROFESSCH SUNDERLANDY I daon't ses why we should
consider fhat discovery penalizes the dlligent. I don't think
that the w«hole thing 48 a poker game., We are teyilung 0 satab-
1ish the Tavts @?'%ﬁ% truth of a 6itaaﬁi©ﬁgzéﬁﬁ thers is ne
ponalty on & fellow who 48 diligent. He is simply conteributing
$0 the mdminletration of Jusiloe, ,

A T CHAIRMAW: 1s it a fact that the numerical welight
ot tﬁé onges, really, undsry ons power o snother of the couris,
ﬁéeﬁ;exéroise reasonable pestralnt on allowing one fellow to
dlg into the other fellow's dnvestigation file?

PROFEGHOR GUNDELLAND: I thlnk they do.

THE CHAIGMAR: They are working that way, I thilnk.
They ace finding roagsonsg o do 1t.

PROFIGHEOR SUNDIRLAND:  Yes.

SHE UHALAMAE: Justloe.

PROFISHOR SUNDEALAND: In particular cases, I think so.

THE OHAIRMAN: Under that other rule, it glves thenm

s awrt of power to lock into all of 1t. Wiy not let them keep

on at that? IV seems 10 work the thing out.

SENATOR PEPrERL  HMay I ask Judge Doble, 1in regard to
the type of oase that he sugpested, whether the situation ise
not adequalisly covered if the photograph or the other fruits
of speclal diligensde are immune frémlgrﬁﬁuaﬁien for purposes

of depeasltlion bubt may be called for at the tilse of the triasl
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&nd, 1T not produced, exsmining counsal for the plalntiff can

wek whether the defendant dldn't have photographs taksn,

vhether they are nol avallable, and why they are nol producsd.
Their non-produétion can be soamented upon te the jury. I
gon't see why there is any speclal ald teo thie %émiﬁigtraﬁiﬁﬁ of
Justice in enebling the plalntlf? to get the bensflt of the
frults of bthe delfendant’s dillgente for the purpuses of a
deppalbion. Thel le Por the purpose Of preparing & case
against the defeudant. 1t seems %o me that the defendant might
properly be protested lan raspect of the frults ef'his own
dlligence 23 a natter of preparvation for telsl, because 1t is
quite withln the power of the plaintiff at the triszl Lo ges

the aaterlal that Judge Doble qui&é rlghtly thinks oughi

elthar $0 be prodused or iia non-produetion explalned,

MR, RDCoGt:; The oases that are olted ln this wemo-
sandum aeem 10 stand six to four, Bix cases are clied agalinst
the winlisslblllity of evidence on depositlon, and the othe
four apparently peraitéed 1€,

| DEAM MORGAN: wWith the Southern Distriet of New York
in confliet,

M1, DODGE: On both sldes

JUDGE DOIWORTH: 1 wonder 1§ bthe diffioulty suuld he
solved by striking et the words Yacurces of" 2s noy %&gg@ﬁﬁ%é,
bat adding thigme

Hi. DODEE (Interpesing): I don't think that would do
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1%,

THE CHAIRMAN: what were you golng 0 add, Judge?

JUDGE DONWORTH: I was wondering if the diffliecul gy
eould be solved--and I make this with timldity--by striking
out the words "sources ofh, és now suggestéﬁ, and adding at
the end the rellewiag:  #put the court, by order made under
iule 30({b), may limit or restrigﬁ ingulry into papers and docu-
méﬁ@g prepared or s&éuraﬂ by the adverse party in the prepara-
tientef his ocunse." Sf ecourse, that puts & 1little duty on the
court, but it solves our Giffleulty and will enable the court
to protect the party. / _

JUDGE OLARK: - That might be done. Of course, we put
in the exception at the beginnlng., You will notice, Judge
ponworth, 1f you will look baok at (b), it is at the beglnning.
Maybe 1t would be wiser %o spell that out more thén we have

done by Just the "unlessg' elause. Heally what you are dolng is

t0 spell out that beginning. I don't thiﬁk'ﬁhsre is any

resson thst you shouldn't, if 1t 1s a good thing to bring home
te the parties, put it in & separate sentence instead of an
"unless" olsuse,

THE CGHAIRMAN: I cénfasa that the wovﬁs,"ﬂﬂieas other-
wise ordered by the court", haven't made any impression on me,
and 1% 1e¢ pretty vital. If 1t is intended to do Just what Judge
Donworth wants, give the court express authority certainly ss

to these confidentlal files to exercise dlsoretion in a par-
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ticular oase as to what should be dlsclosed and what should
not, I 1ike Judge beoaworth's phreasing much better than tols
"Unless otherwlise”.

JUDGE DONWORTH: The trouble with relyingon the intro-
cuotory clause 1s that by the final clause we seem ©o limit
witnt the eourt can 4o, unleds we sggak £6 the contrary.

DEHATOR PEPPER:  wouldn't Judpge Donworth's aoctlon be

parfested Lf he moved to strike out the phruse, "Unless other-

wise ordered by the sourt as provided", and so on, so that the

sentence would begin, "The deponent may be examined", znd then

transfer that grant of dlsoretion to the ocourt %o the end of

the subsestlon ze he ordlginally gr@paaéé? |

| JUDGE DOWWORTH: Posaibly right, out your suggestion
is open to this objection: Hy slause 1is only for tne protecs
tien of papers and documents secursd in the praparaﬁiég of &
case, wheress ag 1% now reads the power of the court is muoh
more general than that., Do ycu'fslﬁaw me?

- BENATOR PEPPER: Yes, I do, but I was wondering
whether you couldn't make 1t as general as you think proper
but losste it at the end of the sectlen rather than in what
geoms to me to bBe rather an inept position at the heg@nﬂiﬁg of
the subsectlion., Thet 1g sll I meant. ‘

THE CHAIRMAN: OFf course, under that first line or
twe that the court may unless otherwlise ordered covers the

gituation where you have alreasdy tszken a depogltion and you
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ought not %o bglhﬁﬁaasiﬁg him wita another. T&a@ is quite a
disbtinot matter from Judge Donworth's. There lg somebhling 0
be sald for keeping the two apart.

DHAN MOCRGAN:D EKeeping thes boti.

THE CHAIRHMAN: Judge Eﬁﬁwé?%ﬁ'ﬁ‘mﬁﬁién, ae I take 1%,
15 to add to the end of 1ine 27 as 1t now stands with the
words "sources of® stricken out, a2 sentence, which you dloisted
t¢ the Reporter. |

.r JUDGE DONWORTH:  "but the ocovurt, by order may uwader

Rale 33{b)" {or {&)) "Limit or restrict inquiry into papers and

documents prepared or securesd by the adverse party in the

preparation of'--would you say hlsg case or the case?

DBAN MORGAN: Hie ocase.

JUDGE DUONWORTH: His case, then,

SENATOR PEPPER: Why not say, "prepared by the ad-
verse party"? 1

Jﬁ§§§ DCHWORTH:  “prepared oF secursd by the adverse
party®.

THE CHALRMAN: "for the purposes of litigation®. You
would have to heok 16 up. 16 might have been for a periad long
before the sult had sver staried, |

SENATCH PEPPER:  Yes, that 19 right.

JUDGE DOHWORTH: what the court is troubled about
is what he does in préparing.h;s.easa, |

SENATOR PEPPER:  That is right.
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JULGE O wRTH:  In the preparatlion ¢f the case.

Hid, pOCDEE:;  The eourts have thal poOwer now, and
apparently, with that power exlsilng, they have dlaagresd as to
the matter, I awould rather sxelude 1t as 8 subject malbsy of
inauiry snd not make 1t necessary o gel &é crder of the aourst
on the subject,

PRUPESICR SUNPERLAND: The suggestlon of Judgs Donworth
Qﬁéﬂt a0t to be a p&rt of that gentenoce, I should think, but a

eparate sentence, because thls sentence relates only te matter
that 42 lnadnlssible at the trial, and Judge Loaworth's proe
vigion relates $o matter whleh may %ﬁ-ﬁéﬂi&&ibla‘ﬁt bhe teisl.
fut AT ag a linltatlon, a restrictive sentente Lhere that
applies only t¢ laadsisgslble thlngs.

JUDGE DOHWOATH: Pubt 4t ia a s@p&rats'aéat@naa thut
the court may, under Rule 30, and so forth., That would put us
in line wlith casss that havé held a oonfidential file not
propar Tor inguiry. Does that ault you betiex?

HR, DOLGE: How coes your motion read nowi _

JULGE DONwORTH: I would change the motlon ao that
nfter the word "evidence" at the bottom of the psge, line 27,
we would start s new ssntence: “lhe court, by erder made under
Rule 70(b) or (d), may lilmit or restrict inguiry into papers
and doouments prepared or gecured by the adverse party in the
preparation of the case.” Thal showe what they are shootiag

st and mekes 1% very olear,
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HR, DODGE: That merely expresses agaln wist power

"the court now has under your other rule, which was 30 what?

DEAN HORGAN: Rule 30(b) and 30(d).

THE CHAIRMAN: But rather emphasizes the use of 1% in
thils ease, |

JUDGE DONYORTH: The answer to that, Hr, Dodgs, is
that by lines 25 to 27 we have seemed to adopt the conservative
Q?:;ilibgral rule, whatever you sall it.

M MA, DCDEY: I nove t0 amend that motlon by excluding
that material from the subject matter of inquiry.

JUDGE DOBIE: Eliminating the ldea of oourt disore~
tion? | "

MR, DODG:  Eliminsting 1%, yes.

PROPESSOR SUNDERLAND: ALl you have $0 do then to
protest yourself absolutely against dlscovery is to chuek your
material into & so=called confldential file, snd then you are
perfeetly safe. HNobody oan get Lt out of you. I don't think
you ecught te have that privilege.

THE CHALRMAN: We have dlsoussed 1t. I think we know
pretty well what e have to vote on, The motion is on the
amendument of Hr. Dodge that we s0 dralt the rule that anything
in the file preparsd for the defense or presecution of a sage
oannot be gone into at all, what we oeall an investlgation file.

JUDGE GLARK: ﬁéu stated 1t Just a 1ittle differently

from My, Dedge.
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THE GHAIRSAN: He is aot wordiag 11, and nelther am I.
That s where &su? daiffioulty is,gaiag“tﬂ come, 17 1% 1s
sdopted. ;

JULGE QL ARK: %aylz ask sbout that?

THE CHAINMAN: Yes. -

ﬁaﬁég $L§E%: You limltedé it to the word "prepared?,
He made 1% “@?%p&feﬁ or Qk%&lﬂ%ﬁ“.. I sbould think the "ob-
talnad” ie @artleaiariy questlionable, “??aparséﬁ does 1limit 1v
tﬁhaﬁﬁﬁﬁhiﬁg whloh wasn't in ezistence until they started
defending, but "prepared or obtsined" is awfully brosd.

THE GHAIRMAN: Mre. Dodge hesn't worded hls amendment
explicitly as $0 what 1s cut cut and ghét 18 not, The gensral
tencr of 4t 1 that we draw this rule 80 that what is commonly
known as your investigation flle, which your agents and pevpls
have gotten up For the gefenge or progegution of ihe Cage,
shall be absolutely confidential under thie rule. That is the
gist of 1%, isn't 147

MA., PODGE:  They can be extracted at the trial if
they are vreally material, as Hr. Pepper polnits out.

THE CHATRMAN:T They @‘é—éﬁﬂfiﬁﬁnﬁial‘iﬁ ae fer as
deposltions befgra trial are concerned, then,

LEAN MORGAN: Yes.

MR, DCBGE: I took the phrase "prepared or obtained"
from the statement of what those elx ccurts had held.

JUDGE DONWCATH:  #y motion wlll come up later? Ig
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that your idasa?

THE CHATRMAH: We have to vote oh Lhe amendment. Ls

there o sscond ¢ the amendment?
ZESTER PEPPERY  Seconded.

THE CHAIBMAN: ALl in fﬁvﬁr of %r, bodgeta amendmentd
say "aye®; coppesed, "ne." I tilnk the "aoss® have 1t. Do you
want a show of hands? |

How we wlll teke a vote on Judge Danworth's motlon,
ﬁgéan is to add that sentence in line 27, ALl in favor of his
metlion say "aye®; opposed. That ig carrled.

Ia there anything else on (bj?

JUDGE CLARK: I think there ls nothlng there., ilhere

wed a question, Hr, Hitchell, that you raised as $0 restricting

“the teking of testioony of a managing agent or agent without

giving him some expenses, That was your suggestion, and kr,
Sunderland’s conment brought 1t wp later on & later rule on
subpoenas.

THE CHAIBHAN: I don't care where you shange it, Do
you think 1t can be taken up later, MHr., Sunderland?

PROFEBBOR BUNDEALABD:  Yes, 1 think 1% properly be-
Longs under bthe subposns rule,

THE CHalfMan: Let's not delay things by taking 1% wp
here, then.

DEAH HORGAN:T I have & sugpestion on the next pule,

28(a), waloh hasn't been mzde.
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THE CHAIRMAN: wWhat rule is thls?

DEAN HORGAN: Rule 28(a).

THE CHAIRMAN: We are on 27 now.

DEAN MORGAN: I thought you had changed 27.

JUDGE CLARK: No; 26. ;

THE CHAIRMAN: Is there any saggaatish on Rule 277
That has Just 2 elight ohange or addltion that we made last
June in line 8.

h DEAN MORGAN: Just making a perpetuation offect.

JUDGE DOBIE: I move that be adopted. ,

PHE OHALRMAN: It 18 adopted already, unlesa you want
to make & notlon to altey the draft.

JUDGE DOBIE: ALYl right.

THE CHAIRMAN: IV was adopied lasgt June. If there is
nG motion to alter Rule 27 as 1t now stands in thls draft, we
w11 o to Rule 0. |

DEAN MORGAN: If you don't mind, I want ©o take up a
suggestlon on Hule‘gg.

THE CHAIRMAN: An intermediate rule, Hule 28,

DEAN MORGAN: Miss Hllzabeth C'Keefe, of Boston,
Hasspohuset te, called my attention t¢ this at the suggestion of
Judge Wyzanski. A deposition in the Unlted Htates can be
taken only bef@ra'an officer authorlzed to adminleter oath by
the laws of the United Ststes in the place where the examlination

18 held, and 1t doesn't provide at all for the appintment of
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a comalssioner, Sne sald that she had had to take a tremendous
number of depositlons in siaall plages in kasssehusetls, snd
sometimas elgevhere, where ihere was nobody who was authorized
%o admionlater an oath, and in patent cages the lawyers wouldn't
stipulate that ashe might adminlster the éaﬁh nerself or she
#25n't antnorlzed 1o adninister in that partleulay place. I3
caused a tremendous amount of delay and lnoonvenlonce, and 89
Tortiv.,

FACTRSA0H HUNDEALAND: HWo notary ln the place?

DEAN HMORGAN: A country place., Xouw have 1o z0 Lo a

Fuctory and take the deposition of & factory man in a patent

case as L0 what 1s going oo there, and 80 ‘on, ‘

MR, DCRGE:  Gouldn't she take osths all through the
Comnonwealthy

LEAK #AURGAN:  She aight have been t:king them out
side, on both sldes of the line; you see, Uonnscticut and
ﬁasa&chusetts.: It had been & very real problem with her, and
the yhole questlon was vhether you saoculd have ocut oul--she
tried to gel a comalssioner appointed, you see, t0 taoke this
whole series or t6 be appolnted herself as commlssloner to take
1t. The clerk of the court sald that gou can't d4v this under
Bule 28(s). You cen have a c¢ommissioner appointed only in
cases In a forelgn country.

JUDGE DOBIBY You Just waﬁﬁ to add "pefore a conmlge

glonert?
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DAl KOAGAN: Appointed by the court before which the
action is pending. I don't see how 1t eould hurt anything.

MR, DODGE: Uszan the court appoint a commissioner with
authorlity to take omths? i

| DEAK MORGAN: I don't know éhat. To take a deposi-

tion, anyhéw, he could. ?&ey always 4id.

MR, DODEE: In foreign countries with the regular
commissionera holding office under appointment.

DEAR MORGAN: G@ulén't he do 1t? They used to do it
before. | ’

BENATOR PEPPER: Could a prosecution for perjury be
sustained ln such a case?

DEAN MORGAN: Before a commissioner?

SBENATOR PEPPER: Yes.

DEAN MORGAN: I should suppose so. That 1s the
reason thege persons wouldn't sccept.

JUDGE DOBIE: I think it must have been before some-
body qualified to adminlster an oath,

SENATOR PRPPER: That is what I thought.

JUDGE DOBIE: But that has been changed now, I think,
by atatute in practically every state ¢f the Unlon.

JUDGE DONWORTH: Would the thing be alded by ealling
him a "master"? '

DEAHN MORGAN:; I don't suppose so. 1 don't knéw‘

JUDGE CLARK: If you are going to 4o lt--
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SENATOR PEPPER (Interposing): Or a "mistreses® in
thuis case. (Laughter)
JUDGE CLARK: ~-there might be a technical guestion

gbout using the word "commissioner.®

DEAN MORGAN: That ls a peint., I don't knoiw whether

that could be covered by using "master” or whatever you wang
to eall 1it.

JUDGE DOBIE: Or a person designated by the court.

DEAN MORGAN: Anybody who 1s appolnted by the coursg
could 4o 1t.

JUDGE CLARK: It seems strange. I dldn't suppose
that Massachusetts was 80 backward! |

| DEAN MCRGAN: Well, how are you going to handle 1t
AT you don't have a notary in a partlcular place?

PROFESHSCR SUNDERLAND:. Is the notary limited to the
townshlp or county where he is appointed? Couldn't she take
& notary around with her?

DEAN ﬁORGAE# Suppose Miss O'Keefe were a notary,
in a patent case she might have some depositions across the

line in Connectliout, some in New Hampshire, and some in other

New England States, and she wouldn't have any authority to take

the deposliilonsg there.
MR, HAMMGND: She could get a notary there, then.
DEAN HORGAN: She couldn't get & notary. fThere was

no notary around there,
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JUDGE CLARK: Bhe could go in %o the next eliy end

‘bring one back. "Place! doesn't mean the town.

DEAN MORGAN: Thst is the whole trouble, It takes
80 much time, You have to wald Egengy—féur hoursg to get a train.

MR. DCDGE: You would add at the énﬁ of that para-
graph the words, "or by the court in wilch the action is pend-
ing. "

7 JEAN MORGANS No; "a commissioner appointed by the
court in which the action is pending."

WR, DODLGE: It says an offlcer authorlzed from various
gnuéceg. ‘
/ THT OHALRMAN: I ahould like to zsk, 1f the ocoury
appoints a commissioner, whether he has the right o confer on
that comalssioner the power (o adalnlgter oaltins or whsther the
statutes of the Unlted Stsates gay that he may do 1t or whethey
ae 1s bound to select a commlssioner wio has authbority o ad-
minister vaths. I haven't heard that answé?eé yeb.

| DEAN MORGAN: I don't know saythlng abont 1t.

JUDGE DONWCRTH: There is & statute of the Unlted
States relating to the agpaiﬁéﬁent of the United States
comrlssioners, and 1t involves a llitle red tap2; not very
much, but some, I don't want to get mixed up with that ang
have here appointed & Unlted States commisslioner, because the
comulssioners already in office would objeot to another ona.

THE CHAIRMAN: We mean a commlasloner ¢ take testl-
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mony. That is wvhat we are talking sbout, not about the magls-

*trate whe has hearings in a preliminary c¢riminal proceeding.

MR, GAMBLE: Why wouldn't some language like that
under (2) in pgragyaph (b) on page %% give some Information
on 117 ‘Pbefore such perscn or offlcer as m%y be appolnted by
commission®,

JUDGE DONWORTH: The words "or under letters rogatory®
weuld not be applicable, of course.

h MR, GAMBLE: I mean to0 adapt thatl languags.

JUDGE DCOHWORTH: Yes.

JUDGE CLARK: I take 1t that under that & commisslion
ls & rather formal thing, isn't 1%,'ta £6 to a forelgn countey?
€f course, yocu could have é formal appointment here. I %ﬁ@§§%3
1t could be done.

DEAN MORGAN: That is what 1t would be. For the
particular case thers would be an appeintment. But she seemed
10 think that that was a very routine matter under the old
practice and that this new practice Just out 1t ocut. That is
what she sald. |

MR, GAMBLE: I think 1t was a routlne matter.

DEAN HORGAN: That 1s whst she saié. I aon't kaow.

Hi, GAMBLE: I don't know, elther.

DEAN MCHGAN: I should have thought 11 was, and in
the patent cases she says 1t i$>§€PY important.

MR, DOLGE; These conmissioners prﬁviaedkfc? by the
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statutes are designated, I think, by the governor to take ocath

in foreign countries.

DEAN HORGAN: I gon't Know about that.

M., DODOY: Has the sourt power t§ authorize anybody
to take an oath? | |

DEAR MORGAN: That would be bindlng in that psrtisular
court? _
z THE CHALIAMAN: I was looking at the master's rule,
and under that there 1s no doubt at all that in the case you
spe-k of, thlis woman, 1f she had been smart, could have gone
%ai%h% ?aatar's rule and gotten the covurt to appoeint & master
to tske all this testimony and report it. Under Rule 53(c),
under the powers of such a master, 1t says he has power to call
wiﬁnessés, put them on oath, and may hluself exanlne them upon
oath, 80 we have taken 11 upon curselves in Rule 53{¢) to
authorlize the appointment of so-called masters who do nothing
buﬁ racord the tégtimﬁny, who may be deprived of the power 10
rule on the evidence, who may report the testlmony githﬁut any
Tindings, and who may be glven the power to adminlater oaths.
90 the fruth 1a that we had in the rules all the time a means
of appointing a so-called master, who 18 really the old-
fashioned commissioner, to take a deposition, and she didn't
know 1t.

The master's rule gives the courd power, by the

order of appointment, to llumit the power, to say he mustn't
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rule on evidence, he mustn't make any findings, but he shall
simply take down the teatimony as glven and swear the witnosses
and return the iranscoript of the evidence t0 the court., That
ia nothing but a commlssloner to take & dsposition.

SENATCR PRPPER: Under the old ééu:ity prastics, 1t
wag c¢alled an "examlner" as &istiagnishe& from a "master."

THE CHALRHAN: That is 1%, and the thing was there.
The lady dldn't see 1t, and I don't know that I blame her.
Eut‘l think that Rule 28(a) might very well be amended t0 pro-
vide ln some proper form that there may be a person appointed
by the ecurt to take testlinmony.

JUDGE OLARK: why not ¢all him a "master," then?
That lines up with this, |

JUDGE DONWORTH: Rule 53% relates to standing nasters.
It is a permanent thing, as you see in 5%(a).

DEAN ﬁ&ﬁ@é&: We don't want a standing msstgr.

JUDGE CLARK: The court may appoint a special naster.

DEAN MCORGAN: You don't want a standling master,
because you want to be able to have the person who is
really golng to tske these, the traveling stencgrapher, really
take thenm. -

THE CHAIRMAN: [ 1ike the word "commigsioner® because
it 18 in common usage at the bar and has been for ss long &8
I have practiced, to speak of & man appointed by the court to

take a deposition as & "commissioner" to take a depusition, and
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. there 1s no confusion 1f you say that here betwesn the comnis-

sloner to take a deposition and the so-called U. 5. commissioner
wno 18 a maglstrate and conducts preliminary hearings in
orlminal cases. | .

JUDGE QL&QK:‘ The only %uegtianii had was in the
next paragraph, ﬁh&t i1f the eémmlssiaﬁar weren't & spealal
thing we might ereste some confusion there.

THE CHATAMAN: What is that?

JUDGE OLARK: You see, in the next paragraph we have
a special kind of commissioner, and I don't know but that the
word, when used locally, mlght be confused with the one under
(b).

SENATOR PEPPER: Am I not right 1in thinking that the
term "eraminer® is pretty familiar to the bar?

| JUDGE CLAKK: In our Rule 53{a) you will see that we
say, "As used in these rules the word 'master' includes a
referes, an suditor, and an examiner,"
| SENATCR PEPPUR:  And under these clroumstances

wouldn't 1t be olearer to distingulsh between the examiner

aggﬁint@é‘gquhgg‘vlee and the commligslioner who 18 a standing
cfficer? |

Tﬁﬁ CHAIRMAN: What you want iz an addition in 24(a)
to provide that the court, upon application made to it, shall
avpoint an sxaminer, or wvhatever you may want to ¢all him, for

for the purpose of merely taking the testimony and returning 1t,
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with no power 10 rile on admissibility.

DEAN HMOBRGAN:  Thaet le right.

THE CHAIAMAN: And with the powsr to put people on
cath, if you have a short sentense that doss that, you will
have it. |

JULGR COLARK: I suggest that we add sfter the wwrd
"held", "or persons speslally deslgnated by the court for ths
g@rg@ge;“

| BENATOR PEPPRR: I move 1t.

JUDGY, DOBIE: Seconded.

M, GAMBLE: I should like to make thls suggestion,
M, Beporter. Wouldn't you add language aimilsr to that in-
cluded on page 67, " and who shall have suthority to put wlt-
neg8es on oath"? Is there is any question about the lack of
aubhority to. administer an cath, can't we glve that authority
here?

THE CHAIRMAN: Asm you stated 1%, Charlle, 1t might

357

san $hat thies exaniner oould go and take and record the testi-

mony, but he would have %o ¢all in a notary every time he

brought in & new withess on the stand snd have the notary put

him under cath, snd 1t wouldn't necessarily followv that he had

authority to put people on. I think we know what woe want.
Bo you make ithat motion?
DEAN MORGAH: I aske a motlon, yes, sir,

THE OHALAMAN: ALl in favor of puttlang sueh &
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provision in Aule 23(s) say “aye"; opposed. Darcled.

17 you con't sabtisfy us when we lLeovk at your draft
when we need agaln, you will get & yell, probably.

How we are up to Hule 20. Is there anything therey
Wwe mage only one chemge in that rule as i%ggz&aég in cur book,
and that was 10 lossrt “Llae or®, "some designated time or
plaecs”, |

PROVESHOR SUNDERLAND: 1 thought we made one other
chonge. 17 we didn't maeke 1%, I should Llke to have 1t mads.
At the last, in line 17, introduse the word "expense® Just
ahead of "sonoyance'. 7

JUDGE CLARKY Hay 1 ssy whal 414 happen there?
Erofessor Sunderland sugpested 1t lsat finme and, I am sorey to
Bay, he was voted down. I rather supperted hia, and I am wille
ing 9o support him agsin, out I think that 1a setuslly what
happensd,
HH, GAMBLE:  what ls the word he wants 0 put inv

TAE GHAIRMANS Yeu mean "unrsssonable expense’.

PROPESGOR GUNDESLAND:  In Rule 30, "the courd may
make any other ovder which jéati@@*rag&i?@@ to protect the
purty or wiinesms from expsnss, annoyance, embavragsment, oy
oppression.” In this traveling long dlstances by witnegsea
and counsel, I think the expense cught to be a matter wileh the
oourt sould Sake into conslderation and should take into son-

slderation in amaking the order,
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Doad MORGAH: Dildaan'i you wirdte a lebtter on that?

THZ CHAIRMAN: I wrote a letter on this polnt. I
think this ?@1&%@% to it.

LEAN MOLGAN:  Yes,

THE CHAIRMAR: Ye have a gr@vﬁ&i&n that you van call
upon & party to appear and glwve hig deposition by merely glviag
a notles; you don't have to serve a subpoena on him, and if he
Talle o respond %o the mers notloe, you can dleslss him or |
strike his pleading or something. Bub Ln the 0ase Of a witness
wiio 48 not a party, you have to gerve é subpoena end, of ocourse,
you have to glve him his mileage and per dlem. There ls
nothing in our rules that asays, 1f you asrve a notles on an
adverse party to take hls deposition, 12 he llves in Chloago
and you speclfy New York as the place of taklng the iagzimsﬂ§g
that you have got to pay hils milesge or his per dlenm,

There was a case in the United States Distelot Court
of Hew ¥ork in whiah the sourt sald that some convern out in
Ghicage had been forced to bring & sult in the United States
Plgtriot Court of New York beoause that wag the only place o
g2t Juriadiotion over the defendant, The noment they brought
the sult, the defendant, ilnstead of golng cul to Unleago wilh
their lawyers and putiing the plalntiffls offloers agenta on
examinatlon before trial and taklng thelr deposlitlons, served
& mers notloe on then that they nust travel 1o New York., do

not only the pl2intlff, the partles, butl the managlng agent and
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gorvants ©f the plalntiff corporation were required to twavel
all the way o ﬂ@w-xéfk to have thelr ﬁé?ﬁéiﬁiﬁﬂﬁ baken, and
they dian't gﬁﬁ‘& penny of expensge neaey, mlleage or anyshing
elas. k

I called it to Edson's attention, and I think he
ngreed that that probably was an overaight on our part. We

corbtainly didn't iatend that the power (o compel people o at-

~ tend by notice was intended 0 drag people around.

JUDGE DOBLE: Yet 1t wouldn't 8¢ any harm to put it
in, woeuld 4t%

JUDGE OLARK: I think there may be two quasatlons
invelved there. One is the guestion of puttlng in the words
"undue expense® here, and the other is osutiling in a provision
requiring that She subposna be required snd tender, wna they
are not necessarlily the same. 'futtiﬂg in "undue expense" hers
would only olavify the maebter of discretion, and 1 don't wses
sy reason that that shouldn't be in, There nlght be &8 gquesge
tion whether they already don't have that power, and 1 guess
that 48 the maln ground we ﬂﬁﬁt on.

Just to make 1t clear, Professor Sunderland made the
suggestion before,

e, Lemannt I think that is ancther detall of
inprovement that we have had no demand for, snd I don't think
wg cught $o make that sort of thing."

THE CHALRMAN: What is he referring to?
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JUDGE OLARK: This "undus expense’ insertion.

Professor Sunderland: 1 thougnt 1t would be & good
thing to emphagize that mabier of expense. That is ay point.

$The Chalrman: I we haven't had any trouble wdth 1%,
why 60 we fool whth it? ‘

“SGenator Pepper: I move we don't fool with 1t.%

That is the way that partiocular provision went. Tie
mevdon then wae Lost on that pelnt,

R THE CHaIRMAH: If you had had the é@?és fzwxpense opr®,
this Judge in New York, on application, would heve ssld, "1
won't allow bhose petple to come in unless you pay, in advancs,
thelr traveling expenses.?

PROPEBSCH BUNDERLAND; L thlak so.

JULGE CLABRK: I want 1o continue there. I should

o

think 1t 1o a good thlng %o have the sourt to have sontrel wnder
Yundue expanes®, I am not gquite 80 sure about the othar snyle
whilch gomes up with reference o the later rule as ¢ the re-
guirement that you must ﬁéﬁd@r the party travel monay., 1 wonder
1f the disecretion as to the undue expense doesn't cover 1%,

THE CHATRMAN: I am gqulte willing to agree 10 putting
in an express clause that when paople 808 ealled on notliee,
without subpoens, the guestlion o allowsnoce of thaly expenses
of ‘travellng, per diem, and 8¢ on, 1s a matter in the dlsere-
tlon of tue eourt., It 1s 21l right with nme,

PROFESBOR SUNIBERLAND: I think ia gour ease, under
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such & wording as this, the court could hardly have falled to

make an order whioh would save that expense.

THE QHAIRMAN: 1 am not. sure. He sald, "Well, the
plaintlff chose New York as hls jJwrisdletlon. Therelore, 1%
can't complain 1f it has to coase havre and ﬁ@%%lfy on &ep@aiﬁlea.ﬁ

But he lost sight of the fact that tne plalntiff aldn't choose

1%; he was Torced to oome here,

PROFESSCR SUNDURLAND: He was reslly rationalizing
there, I think, trylng te put up an exeuse for what he thought
the rule required.

THE CHAIRMAN: He got an idea the case was orocked,
that 18 all., He wanted to »put ths plaintiff to some expense.

JULGE CLABK: The ocage we are discussing is steted

at sone length in the last draft of material I sent around %o

you, the one that was gent Oetober 21, if that 1s the date,

THE CHAIRMAN: Ootober 217

JUDGE CLARK: Walt a minute. October 16,

DEAN MORGAN: ‘Eas.

JUDGE CLAHK: Loeok at the October 16 material under
Aules 26 and 37. Thers the case is stated st sous length,
aﬁé,tﬁ@ matter is discussed. That is Frult Groyers Ucoperative
v, Ualifornia Ple and Baking Co. case, If you will lock over
on puge 7, there I rather mode the sugpestion that I don't
knoy that 1 want to tske away sll power from the court, You

will see certaln oasea there stated where the court has
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suggested tempering the wool 10 the sihorn lamb, and so on.

BENATOR PEPPER:  Huggested tewmpering the wool 1o the
ghorn Land?

JULGE JLARK: Eea. It Lo & metapher that I rathsre
lTike, It 1s like "the frult of the Lllasgel tree," and I always
gsendgared what 1t meant.

SENATCR FEPPYR:L 1 thought 1t was "temper the wind
to.the shora Lamb, t

& DEAN MORGAN:  That is what I thought 1% was. Charlle,
I think you get some neavier wool in the winltey,

JULGE OLABK:  ¥hat I am sugpesting la thal you nut
in the werds "undue expense’ here to moke it olear, but I sm
guestlonlng whether you want ¢ put the restriotion thal they
must be subposnaed.

THE CHAIRMANT I heven't suggested thet they have 5o
Lasue a suégé%n&ﬁ ¥You can sBill use a'nstiaa; and the only
pepalty for nod appearing is not contempt of cowrt, but dlsmis-
gl of your cmse, ﬁu%ieﬂ the guestion of 6&?3&3@; I think 1%
cugnt 1o be uade perfeoily clear in express words thatl under
that notlce neither party {euployees, 1T it 18 & corporation)
cupht 10 be regulred (0 travel cutselde of thelr residences 1o
pive depositions in the interest of the other party unless the
sourt has required 1%,

PROFESSCR SUNDERLAND:  In thut case the sourt went

wong on the naneging sgent, toe, dldn't 117
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great polng to0 New York and asked for an order fixing the slace
ad Chieage in order to protect him from undue expensae,

MR, DODGRM: What 18 the rule that differventiates
between the party and the ordlnary witness?

JUDGE QLARK:  You would 3%?@ t% tender the ordinasry
witnesa.

THE QHAIBMAN: You would have t¢ subpoena him and
pay hds mileage. ‘

ME, DOLAE:  Whet 18 the rule thal differsatlates hinm
Trom the plaintif? '

DEAN MORGAH: Why waen't thls fellow a witness, any«
now, and entltled to 1t7

THE CHAIRMAR: The ocurt held that this Tellow was
the menaging agent, beosuge Lhere was no one else around who
geomned 0 be tﬁé managing agent.

| DAY HORGAN: But the point is, suppose he had been

a nanaging officer, 1o there any provislon that a managing
cfficer has to ag?%&? mérély on notice, without a subpcens,
that the mansglng officer lsn't a witness?

ROFESHBOR SUNDERLAND: It is the party who hses to
appeay on n@ﬁiaé. o |

| DEAN MORGAN: where ls that? 1 don't see anything

that says & party has to appear without a subpoens. He has t¢
appesr at the examination of a witness, but if the éitnea@

deean't show up, without subpoena, what?
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PROFVSBOR HOMRE: It 1s over in 37(d).

PROFPESSCR SUNDRALARD: Y=os.

THE CGHAIRMAN: "Lf 2 party or an officer or managlng
sgent of a party wilfully fails te appear bafore the officer
whe 1a to Ywke his deposition, after hai%g perved wlth & proper
notioe, or falls to ssrve anagers 0 iﬁtérreggtari@s gubml tted

under Bule 33, after proper serviée of such laterrogatories,

the court on wmotlen and notlce may strike out all or sny part

é?‘aay pleading of that party, or disalss the astion or pro-
seeding or any oart theresf, or enter & Jjudpment by default
agalnst that garﬁy.“

This assumes that you can do 1t by & notiece. ‘here
is the rule that says that the notice shall be served?

DEAN HOAGAN: "wilfully faills to appear before the
officer who i3 to t:ke his depoaltion, after being served wlth
a proper notlee”,

THE CHAIRHAH: There ilg something nore than thst.

HR, DOLGE:T  That is the only thing I found.

THY CHAIRMAN: Here we are. Rule 30, isn't 147
"4 party deslring to take the deposition of any peracn upon
oral examlnation shall glve reasonable notice in wrlting to
avery other party to the sction.® Thet lsn't it.

JUDGE OLARK: I think, ¥r, Mitchell, thal dees help
out, coupled with 26(a). HRule 26(u) says, "The attendence of

witnegsses mny Le coapelled by the use of subpoena®. Thet is
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l1imited to wlitnesses.

UEAN MORGAN: I always thought when a party had his
depositlon taken he was in the position of a wltness snd that
he was treated as a4 witness for that purpose exoept where you
say otherwise., I don't quite see &ﬁyShiég that you eould do
with this p@?ﬁ@ﬂ-$x¢$§ﬁ dlamiss the astion.

' MR, DCDGE: Swanon him Just the same,
; JUDUR @Lﬁlﬁc' Rule 26(a) says, "the testimony of any
p@f%éﬁ, whether & paPty or not, may be taken',
DEAN MCRGAN: That 1s right.

JUDGE OLARK: And then, "The attendance of wlinesses
may be compelled",

DEAN MORGAN: That 1s vight.

MR, §G§§E§ Tﬁ% party 1s a witness. I should think,
under the subpoena provision ia Rule 45, that you would have
0 subpoena the officer of the corporation.

DEAN MORGAN: 8o should I. Surely it is & thing that
cught to be slesred up, Edson, as £0 how you get a party before
the offlcer 1f you are gsiag to tske hils deposition, It is only
by ilmplication that you get him hg a mere notlee, the imgli@gu'
tion in (d).

SENATORL PEPPER: And 1t lsn't perfeotly clesr that
his refusal to come or his failure %o aamé on mere notice from
Ghicago to New York would constitute & wiliful disregard of the

notice. It might be a reascnable thing under the circumstances.
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JUDGE CLARK: I thougat we had an express provision

gsﬁgaghar& that in the case of an outslder you could get him up

by subpoena, but if he was & party, all you had to serve on
him was a notice, and 1T he didn't obey the notloe you gould
strike his ocomplalnt and default him,

DEAY HMORGAH: I% 1g by lapllieation in that that you
aan stelke 1T hs dogan't Eﬁ&% up after proper netiee.
| _ M, GAMBLE: I observe that in thig memorandum 1% 1s
saia‘t&as it hus been "held that when the deposition of a party
to the astion i§‘ﬁﬁ be taken 11 18 not nesessary 10 serve &
subpoena or 0 pay fees and mileage.® HeFadden Publieations
and twe or thres other éag%s are oited.

JUDGE GLARK: That ie true, yes.

MR, DOpGE: Look at 37(d).

JUDEE GLARK: That 1s the one we had.

PROFESSOR SUNDERLAND:  That provides a penalty for
fallure $¢ appear under a notice.

DEAN HORGAN: Upon proper notice.

JUDGE DOBIE: That certalnly indiestes that a notice
ie enough. | \

DEAN MORGAN: By tmpliention I think it does.

ME, DODGBEs "after @eing gerved with a proper notice
and subpoena™, 1t might read. . '

JUDGE DOBIE: He couldn't enter Judgment by defaul g,

gortalnly, unlesds the notlce was enough. 1 say the court has
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powar hers. If a yaétg willfully falls to sppear after belng
served with a proper notlce, the court can do all kinds of
things, including entering Judpgment by default agelnst hinm,
He ceriainly wouldn't have extreme power such as that unless
the ﬁ&%iﬁe was sufficlent to obligate him to apgéar¢
PROFESHCR SUNDERLAND: There is no contempt there,
JUDGE DOBIR: No. It dossn't say anything about con-

¥R, DODUE: Under U5(a) the notlde i1s presuamsbly %o
be followed by s subpoesna.

JUDGE CLARK: Judge Pattérson held in the Wnlttaker
case that 1t 1s not necesgary to serve a gubpoena or 1o pay
fees and mileage upon exanination of & party to the sction,
There sesn Yo be other cases of that kind.

THE CHAIRMAN: That hss always been ny understanding
of it. |

JUDGE CLARK: That was aleo held by Judge Hulbert
in the Speaeth case. "It 18 not necessary 10 serve a subpoens
on A party. A remedy upon his fallure to0 appear, 1s a nmotion
to strike out his §1$@é1mgg (Rule 37{(d)) The attendance of
other pergons can only be eompelled by the use ¢f a subpoena
ag provided in Hule 45,7 | |

SENATCR Pﬁ??éﬁ: Th@ rule at comaocn law, a8 I remember
1t, was that & party was sxpected to be in court at the trial

of the action, whether he was plsilntiff or defendant, and
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therefore you dldn't have to subpoena him. All you had %o de
wai 0 osll him st the time of the trlal, and 17 he wasn't \
present, you sould ﬁ&?évﬁi& sent for and brought In by a benoch
warrant o you eould get a continuance. Hut LY does sgom 10
me ¢ be pretty drastic to r@quir%va man, mersly becgauseg he 1s
a party, to luse whatever safeguards the law throws arcund the
cnlling of witnesses. Thal 1l the only purpvse of oalling him,
He vughin't to be penallized bscause he lg a parby.

LisAN BLAGAN: Yeos, bul when you have Just made hlm
competent as a witness, 1if you %ﬁat%é'ﬁim &8 & wltness, %o be
gure e would be there you would have 16 asubpoena hilm,

Hi, DOBGED Yes, L have had to a¢ that,

 BENATCR ?$§§gﬁzv iou mean at the trisl.

ME., DOpGE:  Yes.

SENATIR PEPPERY  With us, the court would saand out
428t as 1f he had dlsobeyed &'gﬁﬁgﬁana.

JULGEE COLAdk:  Hhis is whab Judge Peters says, up in
Hainet: "It is true that he was nol served with a aab§¢én§
and therefore is not in contsmpt for aot appearing (Aule 45{f))
but the only nobice required to be glven was‘glyea {Rule 3%0(a))
Although a wilness cannot be compelled to attend without %ha»
sgrvice of a subptensa, he can be subjectsd to the penaliles
for willfully fsiling Lo sbiend if he is one of the parties
aﬁé.haa_been prompily notified.?

Thus, you can't hold aim in contempd, dut you san 4o
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theae other thlngs Lo hiam. ,

HWit, HODGE: It is suggested in your communication of
Ootober 16 that Professor 5&3@%&13&@ and ¥r. ﬁit@néll agrae
that the diffieulty cdould be cured by sgagtituﬁiﬁg for the word
"aotice? the word ﬁsaépsen&“ in Rule 37{d).

THE CHAIAMAN: I dldn't meke a suggestion. of that

kRind. & don't think there lg any need of serving a subpoens

en A man who 18 & party. 4 notlcee ls enough, 4Ll1 1 say ie¢ that

LT you serve a notice on him, your notlee iegn't any goed 17 1t
makes him travel from Uallifornie to New York, unless you s=lso
tender him the same mileage and per dlem that you would 1L you
had subpoenasd him, becsuse, you gee, even if you don't
gsubpeens Bim, Lf he falls to obey the notlos he loges his lawy-
tuit. He ls forved T¢ travel unless he 1s relieved from 1t,

QAR MOEGAN: He wouldn't be 18 you had made the sug-
gested change in 37(4). |

MH. DODGE: You glve hlm all the protestion of the
subpoena,

THE CHALRMAR: whal would you 6o there?

JUDGE DOXWORTH: You ere limited by the dietsnce at
whioh you oan subpoena him, but you sre not limlted by the
netice to & party.

THE CHAIRMAN: That 1s the 39&@ sbout 1t. If you
sePve a subposns, you can't make hlm travel more then a certain

dilstance aven 1f you pay his milesge. If you tske the nutloe
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mathed, there 13 no restrioction at all on how Tar he can be
compelled to go. In that particular case he was compelled %o

 travel from Chicago te New York and o bring all his employees

§g and managing agents and every thing else wi§h him.

§§ MA. §é§‘$:. How would you favor éa?iag the difficulty?
2 THE CHAIBMAN: My ldea 1s that there ought to be an
gé expreas provision that 1f a party is regquired by notice %0 give
§§ a geposition, he should be entltled to the same traveling and

per dlem as if he were served with 2 subpoena, unless the
court in hisg discretion maké@}s@aa cther arrangement. 1 think
the eourt ought to have éis@reﬁi@n. The plalntiff nay be as
rleh ag the devil and the defendant very poor, Or vioe Velsge-
usuully vice versa. It may be prohibltory to require the poor
man to do all the traveling at his own expsnse.

SENATOR PEPPER: We Just had the experisnce in the

The MASTER REPORTING COMPARNY, ine.
Law Stenography © Conventions ® Genera! Reporting

Pullman oase where the Goverament brought an aﬁtleﬁruatisai%
againgt the Pullman Company in the Eastern District of Pennsyl-

vanla, agalngt a corporation all of vhose records and personnel

540 No. Michigan Ave.
Chicago

were in Chlcago, The only purpose was that the Government,
quite properly, liked our court, Of course, that required an

immense transportation of personnel and bootks and everythling
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from Chicago, and when various confersnoes of counsel were
requested, the government counsel took the pesition that they
ware sorry they couldn't go to Unicagoe for a sonference with

Ghicago counsel, because there was no avallasble appropriation
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for thelr sxpenssg. 6 counsel had to vome out Lrom dhleago
to eonfer with government counsel here.

It doess work hardship, not in that case, of courss,
because that is the case of a very wealthy defendant, but 1t
might saslily 4o so in a case where, as ?@u say, it was vioce
VRPSE,

THE OHALRMAH: There is clesrly a hialus in our rules,
?&é?ﬁ ig no doubt about that. We have provided thaﬁ if you
aubé@aaa a party to sppear before a noctary, you have 0 pay him
feen, nlleage, and per dlem; if you don't subpoena hin but
serve a notlee on him, you pay him nothing., If you subposna
him, you are limited as to the distsnce you ocan ﬁ%m?ﬁl him to
travel; you can't make him go outslde the distriet of his
resldence. But if you "notice” the party, you can compel him
1o travel from Califoraia to %e%‘iarﬁ, all without paylng or
bendering in advange.

I think the rule cught to provide that if a pavriy 1s
called on by his adversary to travel asway from hls resldense
to give & depusition, he ought 1o have hig per dlem and hls
travelling expensss pald or jendered in advancs,

SENATOR PUPPER: e have a provision, haven't we, in

The ocase Of the preparation of doocuments and getting documentary

material together, that the court has diseretlonary authord ty
$0 make the sumacpning party post & resscnadble covst of complying

with the notice?
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THE CHAIRMAN: I don't remember that 1t is worded
Just shst way.

SENATGL PEPPLR: 1 think there ls suoch a provision.

THE CHAIRMAN: 1 would 8ls¢ add $0 my augg@sﬁiﬁﬂ that
that would be the rule in the firss iastgﬁas, te pay or Lender
fegea and mllesgs snd to gi?@ notice o the partles 1o travsl
out sway fros ihgi? resldence to give depositlons af & deposi-
tion before trial, but that the sourt alght in Lis discretion,
in the Interest of Justiee, relieve in whitle or 1ln part from
paying ﬁhéaa.

I @idn't attempt to draft 1t. I brought thls %o the

attention of the Reporter and HMr. bunderland some monihs sge.

L should suggest that we cefer 1t $o Hr., Bunderland and the
Reporgey and led them work ocut a drafly aﬁ&>gtiei it in here
that sarerles out that idea.

¥ou don't object te the prineciple.

PROFESSOR SUNDERLAND: Ne, 1 think that is right.

JUDGE CLARK: I ralsed & question sbout Laking away
the disecretion, but I understand now that Hr. Mitchell doeesn't
woent 1o take 1t away.

THE CHAIRMANGT I don't know.

JULGE GLARK: I thought the court ought to have dls-

sretion,

DEAN ARGAN: I think that 1s right,
JUDGE OLARK: But L don't know that there is any
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Biection o stating 1t alffirmatively, thad unless the ﬁﬁﬂ?%’
a0te, they should pay the expenges. Have you any suggestlon on
that? |

PROFPESIGA MOCHE: Ho.

PACPESSCR SUNDENLAND: T %hia% 1% WAl aske then a
1ittle more cautlious aheuxlgiviag(néﬁiag to travel long dis-
ﬁ%ﬁﬁ%%lif they have to put up the money.

\ THE ﬁﬂéiﬂﬁ&ﬁa In other words, befors ey serve the
notlos, they have %0 go to the Judge and gel hlm te rellevse
then from tendering feen. That is quite an obstacle.

JUDGE DONWRTH: I assuae that the United diates
would not be requirved ¢ put up any money.

DEAY MORGAN: Mo, no.

THE CHALRMAN: T deliversd an addresa before Goberg
ﬁmﬁg& up in Boston last fall in wihlch I raised caln with the
Government for dragging people, in boih orluinal and olvil
sults, 211 over the United States away from theipr residences,
tiely hemes, for o cholee of a Judgs suppOsed to be favorabla
0 the Government, just becsuse somebody wote a letier ln some
distriet or comaltied some tiny aot aliégeﬁ to be party o a

congpiracy. They are cortalngly riaging in the ohanges on

Cthiat, and I think they are dolng 1t deliberately, too, whthout

any restristion on 1%,
JUDGE OLARK:Y I don't suppdse 1t is very iaportant

here, but dld you really think 1t would be necessary, when the
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fellows are right in the same dlstriet, to go around and give

“them sixty cents when they are parties, as you would have to do

with witnesseg?

THY CHALIRMAN: I Just eaid it is only when you odmpel
them to travel away from thelr resldence. |

PROFESSCR YUNDYRLAND: Out of the dlsiriet of their
residences, would you say, or out of the sounty of thelr resi-
Gence?

h THE CHAIRMAH: If you subpoenaed, what would you have
to do? _

JUDGE CLARK: You would have. to do it sv&rywﬁsﬁe, i
suppese, even when 1t is really in the same place. If you
bring hin downtown in Hew York, I suppose you have 10 go--

JUDGE DONWORTH (Interposing): You ean subptens hinm
only a short dlstance, and the fees are not vepry extenslve,
but I sm afrald of the result on the poor man 1f you make this
too onerous in the ordinary case.

THE CHAINMAN: Suppose the poor man is the fellow
you are gerving the notlice on, and you are compelling him to
travel somewhere within the aistriet, to pay his owm waveling
feos and hotel Dills, and be dragged aéﬁy‘fwgﬁ his héﬁ%, aven
iI7 1% 19 only a hundred miles, 10 glve his deposition at the
instance of a weslthy defendanty |

/ Do you mean to make 1t & flat rule thst he should get

the asme feeg and mlleage as on aubpoena, and let 1t go at that?
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JULGE OLARK: It seems & Little gllly, when you sall
& party down 1o the office, first 1o say, "How, here is your
sizty sents,.' 1 suppoese 4t is all right, but it is & Kind of
nhgn% I don't think you ordinarily think of dolng.

PROPEBBOR BUNDERLANL: If you diéﬂ‘ﬁ think of 1%,
probably the other fellow would come down anyhow, and no trouble

would arlse. J[If you got inlo trouble, then you would Know how

4o fixw 1%.

JUDGE Qéﬁgﬂﬁfﬂz if you issued & subposna and naérté
put wp the money, 1t would be a very limlted amount, but in the
eass msntloped by Chalraan Mitehell the limitations ag to
alstance on & subpoena dild not apply, and that seeus 10 bg the
trouble. The limitations of dlstance in the subpoens statute

don't apply to this notloe buslness. 1 suppose it le an un-

usual case, isn't 11, where a man 1s regquired 10 go from ong

dlstriet to anvther under thls rule?

THE CHALRMAN: It might not be.

ﬁ%&ﬁ_ﬁ&ﬁ&éﬁ: Ro. The plalntliff can get the defendant
only in the particular Jurisdlotlon where he can get service on
him. That ls what we have in this Wisconsin case. The plalne
197 cdould get the defendant only in that partiocular distriot.
He had no sholee of venue.

THE CHaLRKAN: He had to go to New York 3o bring
hig sult at all.

DEAN %ﬁﬁ%ﬁﬁ:. Yes, to bring any actlon,
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~ THE CHAIRMAN: ‘The motlon, I guess, is to refer ihis
$o Mr. Bunderland and the Reporter for agreemsnt on & detalled
provigion, We haven't aﬁy draf{ here.
JUDGE DOBIE: Did you put that "expense” in? vas
there any action on Sunderland's m@ii&$ nbout "expense,
aaneoyenee®, and so on¥

PROPESEOR SUNDERLAND: Didn't we oarry that? Did we

. vote on 19

THE CHAIAMAN: I am afraid we didn’t vote on it,

JUBDGE DUBIE: I thiank when we were italking sbout that
w3 g0t off on the other,

THE GHAIRMAN: T beg hls pardon.

JUDGE DOBIE: I think that ocught to be in.

THE (HAIMAN: We will take Mr., Bunderland's ldea
first. The vote is on the question of whether you put in the
word "expense’ in line 17 of Rule %0(b) as drafted., ALl in
favor of that say Yaye”; opposed. That ia agreed to.

The other questlion is whether we will adoplt some pro-
vislon requiring a party who oalls upon another party on |
notioce 10 glve a deposition, to pay him fees &ﬁé wileage. You
have left in the alyr the question of whether 1t should be pre-
eluely the same &s in a subposns or whether there should be
aome variation., What 1s your pleasure about that?

My sugoestion ﬁaé that & party reguired by notlice te

travel away from hie place of residence (I would put it that
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way 2¢ that 1s very definite, I thinke--town, eity, village,

s'@ﬁazever you want t¢ say) $o make a deposlitlion should be pald

hiis expenses.

JUDGE DO81R: sShouldn't you make 1% more definite
than place; county, dlastrist, or something like that?

SENAT OB PEPPER:  In the case of Rule 30, subsection
{a), 1f the taking of a deposition 13 to be terminsted by
a?ﬁsr and then the ﬁakiﬁg is ressumed by order, it le provided
that, in granting or refusing the order (o resume, "the sourt
may impuse upon elther party or upon the witnese the requlre-
mant to pay such coats OF sxpenses as the court may deen
ro.sonable, ?

That le the same ldea with respest 16 expense alter
the taking of the deposltion has been begun, and 1t would seem
Logleal to make a provision for ressonsble expense %h@?@ you
are asking & man 1o comply with & notlce to attend, I shiould
think. |

THE CHAIRMAN: If you are taking a party's testimony
in the very c¢lty in which he lives, for lnstanse, if you
subpoenaed hlm you @&ﬁlé have t¢ give him per dlem, but I
wouldn't suggest that, 1f you "notloced" him, you would have to
glve him per dlem, %eatlfyling right in his home elty. 1t is
& question of forelng a party to glve his testimony on & mere
notice when traveling s substantial distance. The question

is whether you want to put & limit. The distriot doesn't mean



The MASTER REPORTING COMPANY, tinc. 51 Madison Ave,

540 No. Michigan Ave.

National Press Bldg.

1370 Ontario Street

Cleveland

New York

Law Stenograpity @ Conventions © General Reposting

Chicago

Washington

381

much, LOOE st Little Lelaware. Bub in Minnesota, yoa can say
anly one distriot and nake a wman travel from Leke of the Woods
down $0 Cwatonna, o dletsnce of soasthing Like 600 miles, I
think,

SENATOR PEPPER: ALl I meant was that the provision
in the rule that I olted gigﬁ% be repeated, such expenses &g

the courd may deem reasgonable, without andertakling to siate

a formula,

THE UMAIRMAN: You mean sluply to asy that, 1! notice
is required, before you serve the notice you have 1o ueb the
court Lo say whalt the expense 1a?

SENATOR PEPPEN: No; that the pecson served with the
notlce shall have the right t¢ asg for an allowance of suoch
expenages Inoldent to compliance with the notlee,

THE Qﬁéi&ﬁ&ﬁ: Take the very case we g§&§é cf. The
peraon gerving the notlee le in Illinols. ﬁﬁ?@@é% he is a nan
of nocerate or small msans. I he 1s the fellow «ho has to
make the wollion Lo gelt allewsnoe, he would have $0 hlre a lawy-
yer 1o oome 1o Hew Jork Lo make the notlon 0 get an sllowancs
belore he should be sompelled to fravel. That might cost him
mere than the wip. 1 would put 1t the other way around. I
whuald day he would have absolutely 1o psy the exzpenses in
advance when he serves the notlce unless he previously had
appliad %o the court and gotien some different rule.

SEHATCR PEPPUAT  That is all rlght.
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THE CGHALMMAN: That is the only way 10 proteet a

‘man. I agree with lsaving the disoretion in-- -

SEHATCH PEPPAR (Interposing): Yes, that 1s wvhat I
wanted. |

THE CHAIRMAN: «-~but I want the f@ilay who 18 tryiag
to get out of paylng the traveling expense of the other fellow
to make the move that rellieves hinm,

ggﬁﬁTﬁR ?E?Fﬁ&z How should ﬁh&tlba ascomplished as
8 m&ttaé of draftamanshin? _

THE OHALRMAN: 1 say, 1 hadn't tried to draft any.
I am not prepared to do 1% right now.

$E§ATOR PEPPER: I move that suoch a provision be
added t¢ the asuthorization regquiring attendance of a party on
notloe as will condlition the netiée upon elther the tender or
the payment of expenses ilnoident to compllianee with 1%, or
get an oxder of court dispsnsling with that requirement.

JUDEE DONWORTH: You mean traveiing expenses, nog

lawyer's fees.

ﬁgﬁaﬁgﬁ PEPPER: I meznt expensesg incldent to comply-
ing with the notlee; that is, travel and milesgs.

THE CHAIRHAN: Hadn't you better limlt 1%, say, to
the per dien and mllieage ?ﬁggi?éé in the case of subpoena, to
fix 1t right down there? ”

SENATOR PEPPER: That would be & good way to do 14,

THE CHAIRMAN: XYes, With that suggestion, all in
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favor of the motlon say "ays®; opposed. Carrled.

ﬁa?§>%8 anything else on 3&? I think not. DLose
anybody want t0 bring up anything more?

We are up now to Bule %3. Rule 33 1s the next one
that woe ochanged.

JUDGE DOBIE: what is the date of this? That is the
end of the June & draft, len't 1¢7

{ THE CHALRMAN: ¥es. I had forgotten that thie came
iéva little later. 1% came in in seotlons,

HR, GAMBLE: vhat 1s the date of that?

JUDGE ULARK: - You want to go back to the June darari,

THE CHATHMAN: We are through the June 8 draft, It
éian't all come oub on June &, did 1t, Charlie? The letter
asooupanying would show that.

DEAR #MORGAN: Oharlie, you sent it out in two geo-
tiong, 1 t¢ 30 the first time and 31 afterwsrds, This is in
the sgeoond.

JUDGE OLARE: That is trus. We sent out Buleaz 1 to
20 first,

THE CHATIRHMAN: Then 373 to 65 is the next one.

JUDGE CLARK: Thsat is pight.

THE CHAIRMANS What 1s the date that you setually
mailed that? Do you know? I have 1t. It came out under date
of June 114, 1943,

JUDGHE CLARK: That is ecorpect, yes.
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DEAN MCAGAN § Then the June 17 draft is from 66 on.

THE CHAIRMAN: HNow we are up to the sscond B%Q%iﬁﬁ,>
dealing with Rules 33 to 65, which wss promulgated by the
Reporter under date of June 14, Hap anybody snything %o say
about Rule 3% as smended? ‘

MR, DODGE: In the ninth line, shouldn't that word
fdelivery” be "ssrvice"? |

n JUDGH GL&R&a That is the way it was before, but

that, of course, doean't getbtle 1t in particular, ga%'s gae,
The rirst paragraph, you see, we dldn't change at all. That is
the way it was., I csn't say whether we used "delivery®
crdginally. \

MK, DODGE: Yon talk about serviee twlice befare.

JUDGE CLARK: I sgauléa’t wonder 1f asrvice would be
a betiter word, How about 1t, Hdson? This i3 something thed
#oes back to the orlginal rule.

JULGE DOBIE: vhat line is that?

JUDGE CLARK: ‘The first paragraph we didn't change at-
all. ‘ |

DILAN MORGAN: Rule 33, first paragraph, line 9.

JUDGE DOBIE: You mean change "delivery® to "servioce"?

DEAN MORGAN: "within 15 days after the delivery of
the interrogatories®. Mr, Dodge sugiested 1t should be "within
15 days after the sérvlae of the intsrrogatories”,

JUDGE BOBIE: Yes,
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THE CHAIRMAN: DBecause we have up above thai any

party may serve interrogatories, and nothing ls sald about

dellvery up above. If thers is no objectlon, we wlll strike

out “delivery" and put "service" in line 9.

JUDGE OLARK: Where did you get "delivery" originally,
Bdson? You drev thls.

PROFEDSOH SUNDERLAND: This thing was amended about

‘v‘farty times dGuring the proecess, and I guess that word Just got

in.

THE CHAIRMAN: I think I csn tell you a stopry that
may explain it. _

There was & Scotohwan who #as‘th@ agsistant profess
slonal at the golf course, and be héé & nice 1ittle cotiage in
town where he had lived for gome tinme. One day one of the
z0lfers in the olub saw Sandy, the Sooctohman, getiing a moving
van out, getting ?ﬁa@yrta move from ths house, He sald, *ﬁaﬂiy,
wiyy are you moving froam your houss?" %ﬁﬁdy sald, “ﬁé&l, the
wife ls polng to have a baby, and we are aoving out in the
seuntry where we oan get this rural free delivery." (Laughter)

voo The comnittes adjouraed &b Li00 pate +ee
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TURSDAY AFTERNOCH SESSION
October 26, 1943
The comnltise reconvened at 1150 p.m., Lhalrnan
Hitoholl presiding. ' v
THE CHALRMAN: We ars ﬁéﬁﬁiﬁ@?iﬁg Rule 3%, Any sug-
pestions? We uirudk out Paplivery! and substituted fthe word

"gervice” in line 9. The new matter wuhleill has been added is

underlined in lines 17 to28,

Mr. Dodge has maGe & suggestion, a new one that isn't
sovered hers, and I am trylng to state 1t. He pré@ab&ﬁ eould
do 1t better than I san, In line 13, *ﬂbjsaiiﬁﬂs t¢ any
interrogatories may be presented", snd ¢ on, "and answers
ghall be daferred until the cobjections arve determined®., Ag
that 18 worded, 1t allows you to wAthhold anawers to all thé
interrogatorisas, even though you don't object to part of them,
untlil the objections are determined with respscet to thoss that
you éa object to, and Mr. Dedge thinke %haﬁ the phrase, “and
answers ghall be deferred untll the objsctlona are determined®,
should be 30 worded that it is eénfia@ﬁ only to the interrog-
atories to which objections have been made, and make 1t olear
that you have to answer the other laterrogatories as provided
in this rule, without waltling for the decision on your objeo-
tion, | ﬂ |

He thinks that would 40 two things. You would expe-

dlte the matter a greast deal, He thinks If a party is forsad
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Lo answer a lot of interroegatories that he has o answer and
knows he can't best, he will reckon s litile bit on framing
obiestions $o the others, And he thinks that i most or a good
méﬂy ef the ilnterrogatoriss are angw@reﬁ,~thﬁ man who propounds
them may not be very anxious t0 serap aréﬁnﬁ about the objleo
tions to the éﬁhgrs;

| Does that state your posltion?

MR. DODGE: Yes, that 1s 1t exactly, and 1t is bssed
on Hassachusetts practice, In Massachusetts thls farm of
interrogating is the common form, not oral depositions, which
can't be taken except on order of the court. 50 we have these
& great deal, The party answyers all that he does not object
t0 and ansyers the others by saying that he ls advised that
he doesn't have to answer them. Then the %hﬁla'ﬁﬁiﬁg comes up
on the motion of the interrogating party for further SN EWETs
to the interrogatories, 1T he cares to press it. If he does,
he then brings up not only those int@rraggteries which are not
snswered at all, but others whioh he olaims areriﬁﬁﬁaqaataly
answered.

It seemed to @e that speeded up the thing, because.
on thls basis you may well h:ve two hearings in courd; one on
the @?Jeﬁti@ns and then a later one on a motion for Purther
ang better answer, |

THE CHAIRMAN: You baven't any draft of your proposal.

It ls Just s general statement of its purpoae,
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HR, DODGEY It Jjust cccurred {¢ me when reading Bhis
that perhaps the Hassschusetis practics was betier than this.
This man holds up the answers 0 all by filing an objection to
ong, doean't he? A

THE OHALAMAN: Yes. It is common practice,

Let's eonslder My, Dodge’s statement of a motion to
amend fule 33 by making it olear and stating the objestive.
i?h% £iling of objeetions shall defer only the answers to
thége interrogatories that are objeected to, and the ones noyg
&bj§3t§ﬁ t0 must be answered as orovided in the rule, without
walting for the objeetion.® | |

SENATOR PEPPFR: I take 1% that would mesn Judgment
for an amount admiited to be due.

THYE CHAIRMAN: Yes, part of the Judgment, 80 to speak,
What is your thought sbout that,

MR, RODGE: "Objsotlons to any lnterrogatories may be
filed with the answers to those not ebga@téd $0, and the gues-
tion of thelr competency or materislity may be ralged on s |
motion for further anagwers,"®

THE CHAIBMAN: what do you thlnk about the ides? I
talnk the Reporter could drew 1t lsater on, 1T you want the
change nade.

 PROFESSCR SUNDERLAND: I think that is a very good
ldea. You don't have to hold them all uwp when there is some

one objleetlon.



1370 Ontario Street
Cleveland

51 Madison Ave.
New York

The MASTER REPORTING COMPANY, Inc
Law Stenography © Conventions ® General Reporting

540 No. Michigan Ave.
Chicago

MNational Press Bidg,
Washington

389

SEHATOR PEPPERY  As Wr. Dodge says, 1t may well be
that LT the interrogating party gets hls answers ¢ 7H per cent
of his interrogatories, he may not think 1t worgh serapping °
over the remaining 25. | >‘ ,

THI GHAIRMAN: 1 should 1ike to ask one thing. &ither
party eould bring on the objection for hearing, couldn’t he,
uﬂéér our axisting rule? That would be your proposal¥

HR. DODGE: Yes.

THE CHAIRMAN: If he wanted to have the obJjections
everrulad, the party propounding the 1nﬁ§r§9gatériaa could
being 1t on for hearing. Our ?ule-ééegafﬁ state whieh parity
shiould make the motion o have the questlon deoided as to
yhe ther the objeotions are’gaaé'ar,%ad. I don't think that is
NOCEESATY . | |

is there any further dilscussion of the proposal?

A1 in favor say "aye"; opposed. It is agreed to.
- ls there any obher suggestion as to Rule 337 1f not,
wg will pags onfe=- _

PROPESHBOR  BUN DERL AND (Inté?§asing}; In line 21 %
thought that ﬁﬁ@-w@rﬁ_ﬂsaﬁﬁaqaﬁnt“ was superflucus, bsonuse 1§
eouldn't be anything else but subsequent. ‘

DEAN MORGAN: In 1ine 2%, the word "entry®, "is not
of 1Uself ground Tor the entry of an ordert,

THE CHAIRMAN: We agree t0 that, don't we? Uld you

get notice of thosge?



1370 Ontario Street

51 Madison Ave.

The MASTER REPORTING COMPANY, inc.

MNational Press Bldg.

540 No. Michigan Ave.

Clevelangd

New York

Law Stenography © Convestions © General Reporting

Chicago

Washington

390

JUDGE OQLARK: Yss. Ysubsequent' comes out in 1line

SERATCOR PEPPER:  And "the eniry of" in line 23,

JUDGE CLARK: "the entry of' in line 23,

DEAN MORGAN: In line 26 1 don't see why you have an
*And" thers at the bagiﬁﬁingaaf’the last sentertce; Just, "In
other respscbal, I |

) THE Sﬁﬁiﬁﬁ%ﬁ: Strike out "and" and put a capital *I#
on "ia",

I should like to ask whether the words 1ln line 26 are
nesesgary afier it-says, “The nﬁmaer of intervogatories t¢ be
aorved is not 1imlted except us Jjustice requives to protect the
party frow oppression.” B ”

SLHATOR PEPPER: What 1o sdded by the words "in other
rospects®™  Wouldn't 1t be Just as well to gay, "The court in
raling on objections", and so forth?

DEAH MORGAN: I think 30(b) probably doesn't have the
provision. ' »

JUDGE DMBIE: "In other respeots", I take 1%, means
things not covered by what we have Just said. 48 to those
things Just covered, that 1s the rule. In other situations
the oourt makes an order under Rule 30(bj.

ﬁﬁﬁé?ﬁﬁ PEPPER:  In both cases the coury makes an
order.

THE CHAIRMAN: There is this thought I had in my head
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sbout this change from line 17 on., I% saye, "The fsct that
the deposition of a party has been t-ken 1 not of lisel?
geound for obleotlon to the gervice of inberpogatories upon the
party;? and viece vépgg, 1f you serve iﬁterrsgata?i@a on then,
that 18 not an absﬁlﬁt@ defeat of %hsir'rigﬁt to agk for oral
examination. But it ssems to me that the thing may not be
fortunstely worded beoause cne of the questlons the ecurt ia
golng t0 declde 1s whether 1% ig 9§§?ﬁ§$i0ﬁ or aanoyancg oF
gﬁﬁﬁéaing under the other rule it is operating under,

The fact 1s that we have sort of obliterated, in lines

17 to 24, by inference, the idea that the court can glve sny

conslderation to the fact, when you ask for answers o inter-
rogatories, that you have already examined him orsally, or vioce
verga. Doesn't that have the same lupression on the rest of
you, that thét is sort of obliterated? The truth 1s that there
pught ©o be eonsideration for the trial court to take inte
agoount,

What we really mean 19 that the slectlon to exanine
& man on oral examination 1s not & welver of the right 1o
serve lnterrogatories, and vioe verss, ﬁut whers both m&théﬁg
are used the court may oonslder vhether the proceedings are
oppressive, snd ao on, under rule so-and-50., Xsa't that what
we really mean?

JUDGE DONWORTH:  The words "of itself" heln your
thﬁggﬁﬁ g Llttles
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THE OMAINMAN: I sgres to that, Then 1t saya, "The
nunber of interrogatorles to be gaﬂvéé” {that is the mere nun-
ber of them) *is not limited except ss Justlce requires to
protact the party fron oppression.® I think the word "opprese
g1 on® ought to be enlarged by the other £ our terms we have in
the statute. You might say, "Well, this is oppression, but
under the other rule 4t iz annoyanoe and haragsment and what-
not." ‘ |

\ JULGE CLARK: Irsaggase that is lneluded in the last
asntence, although it may be a bit dlind., I mean that sory of
refers you back.

- MR, DODBE: A party oomss lnto sourt and says, "I
have no objeetion whatever to his interrogatories exoept that
ay deposition haalaa@n taken and I have answersd svery one of
thoese queations before." The court turns to tihls rule and
gays, "If fhat ia your ealy @bdaétien, it ia barred by this
rule as written.”

THE CHAIRMAN: Bublect to the other inﬁ%f§?@§&ﬁiang,
true, Robert, but sti1l the way we are lesving that I think

Pkl

: goed many Judgee might grab hold of Lt Just as you say.

M., DULGE: I think 80, t00, and you mesn it i3 not
necesaarily or may or may not be,

THE CHAIREAN: That 1s 1%, depending on wh@th$§ i%
183 & useless or harassing or oppressing procedure Lo go over

the ground again in another way.
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DENATOL PEPPERY HMay I duggest that 1t mlight be
elearer and the polnt in iesue covered 1f we dldn't have the
sentence b&giﬁﬂiﬂg with "The number of lnterrogatories to be
served 16 not linlted except as justlice requires 1o prrotsect
the party froam oppression®, and 1T the final sentence were %o

atand, "The court in ruling on objectione to interrogatories

may make any order speolfied in Rule 30(b)%%

That seems t0 me %0 glve the court & plenary Jjuris-
ﬁié%ién to deal with @bjﬁétieﬁg that interrogatoriass are nod
netesaary because the deposition has already been taken or o
say, "I think this is oppressive," or to say, "There are 500
interrogatories here when 10 would suffice." Any ressonable
obJestion would be covered, it seems to me, by limiting 1%
to objections for the protection of deponents in 30(b), and
that 18 what the last sentence does,

I think the thing that is %e#ﬁaxiﬁg ug & little is
the aé&l@gati@n of a specifilc provision for rellief whesre the
number of interrogatories 1s greal and & genersl provision
which is brﬁ&é.%a@agh.zé gover that and a 10t of other %hiﬁgggl

JUDGE CLARK: I‘gigﬁt say on that one particeular
thing, 28 0 the nunber of intesprogatories, I think we had
some thing a 1lttle more in mind. Oome atute rules ﬁaf&ai?sly"
limit the aumber, and there has been gome feeling, on thé part
of some of the judges at lesst, that there should be some

arbltrary number stated. Thie, I think, was intended to carry
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tive nurpese, 100, snd 1f you tgke it out and allow 1t Lo be
entirely sovered by 30{b), you have still the ambigulty that
ths jJudge saw existed.

BENATOR ?§P§§§: Wiat is the baﬁiﬁ of the Judlelial
feeling in those eases? ITf a man feels thal he is belng
harasaed with too mony interrogatories, he moves, as und er
5&(@3, for protestlon, and the eourt can say, "Why, ten inter-
rogatories sre all that anybody ought 50 need ln thls case.?
If he feels that the man ls being harassed bsoguse hls depusli-
tion has already been jakhen and there is ﬁa vopasion o inter-
rozate him Durthesr, the court can relleve agsinst that.

JUDGE OLARK: I suppose Lt poes b&ék 0 the Fact that
sone codes 4o make a definite limitation. Do you have in mlnd
any of those speciflo provisions?

PROVESHOR HOORE:  No,

PHROFESIOR SURDERLAND: Hassachusetts hdd a provision
1initing the number. MMdn't you Limit the aumber of intoepy-

rogatories in Messsohuwsetls . at one tine?

MR, DORGE:  Six by etatube, and not exceeding thirty,

unless the oourt sllows more.
JEAR ﬁéﬁ@%ﬁ: fhen you have 14, B, G, D, and 8.
Hia, DOpGhs You can't got ﬂwﬁ?‘ﬁiﬁh that
JULGE OLARK: Qhét 18 the limitation?

PROFESSOR BUNDEALAKL: 1 don't remember,
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JUDGE DOBIE: The Judpes haven't stated, have they?
EI k¥now Chesnut salé in that Baltimors csge that there were en-
tirely toc many. Isa't that right, Charlie? They haven't
hesitsted to orack down on them 1f they %hig% they avre putiing
in too many. " ‘

JUDGE OL,ARK: I think that 18 g6, Let's see what we

had on thia before,

PEAN MORGAN: Page 87,

JUDGE DCBIE: I know in the Byers Theaters eanse I
called the lawyers before me and $6ld 'ﬁh%f;l it was perfect non-
senge €0 have all these interrogatorles, and we cult them down
sbout two-thirds.

| PROFESSCR SUNDRHLAND: In that Coca-Cola case before
Judge Chesnut I think they had about 270.

DEAN HMOBGAN: On §age B4 you have Holtzoeff's state-
aent that several dlatrict Judgee are lisiting the number in a
way probably not eontemplated by the committee,

JULGE CLARK: Yse.

THE CHAIRMAR: I should llke to see the sentence
ending in line 24 to stand ss you have 1%, and then say the
faot that the depusitions of the parties have been taken ie
not in ltself ground for objeotion to the interrogatories, and
vice versa, and not in iteelf ground for sn order that the
deposlition of -a party is not to be taken, but 1f resort to

both operates to cause unreaponsble annoysnoe, embsrrasasment,
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or cppression, 1% may be prohriblted by order as provided in
Rule (b}, |

That atrt of brings out the idesa that 1 had. wWhat
d41d you say, Henator?

AENATOR PEPPER: I was golang %o lnnqulre whethsy 1%

cughht not 1o be an objeation $6 interrogatoriaes that they 4o

in fact cover the same ground as the deposlitlon, and vice versa,
THE CHAIRMAN: I agree to that,
SENATOR PEPPER:  Weuldn't 1t be aore Intellligeat $o
say the Tact that the é%;ﬁsiti%ﬁ of & party bas been taken 1is

not ground for objectlion to supplenentary lnterrogatorias?

CThat i really what justice regquiredq, that the fellow who hasg

omitted scnathing In taklog the dsposition shonld have the
right t¢ supplement the deposition by interrogatories.

But the other aifficulty, 12 you put in, =ss here,
the fégt that the ﬁepaéltiﬁﬁ hag been talken ig not of iiseld
greund Por objection, Ls that when interrogatories come in
that ave praclsely duplicate and objJectlon 19 made, as you ssid,
Hr, Chalrman, the answer of the court would be, "Qur handz arvs
tied by the rule.®

THE CGHAIRMAN: It wouldn't ba 1f we put the clause
in that 1f the resort to both metheds oparates 10 cause un-
faagaﬁablﬁ cporession, annoynzoe, or harassment, 1T may be
stoppad by the sourt; and I would say, in & case where you

alrendy have taken his deposition and then wers trylng to go



1370 Ontario Street

51 Madison Ave.

The MASTER REPORTING COMPANY, fnc.

540 No. Michigan Ave,

National Press Bldg.

Cieveland

New York

Law Stenography ® Conventions ® General Reporting

Chicago .

Washington

~over the saue ground agaln on wreltten interrogatory, nothing

new, no reasonsble syouse for saying you forgot scmething on
the first axaminati@n, that the ceourts would stop 1t and aay
that that 1s an unreasonable herasement.

I don't care asbout the detalls, but I Just have the

Tesling that, as 1t 18 worded, some Judges are golng to say

that le the end of 1%, that you can't even 1Look 10 ses whether

y@mkare asovering the same ground in the interrogatoriecs that
you did in the deposition.

JULGE OLANK: The way this developed was a little
from the opposite direction, and 1% @ay be that the expression
ie the author. The way 1t developed under 30(b), the court
may s8top all these things, and I think there was a rather
definite feeling (I don't know whether that 1a the way our
preliminary notes were or neot) that perhaps there was a llttle
too mueh tendensy to stop. There ls ﬁh&t Coea~0ola case whers
the sugpestion was made that under aormal conditlons fifteen to
Eﬁéﬁﬁy interrogatories ought to be enough.

20 originally the rule went on the theory of nog
going as far as the various thing: under Rule 30(b). You can
4o everything else permitted by Rule 30(b), but don't go too
far, sas therse indicated, Hule 30{b) doss eontain all these
regtristions, but thls was an attempt to lovsen up & bit on
the restrictions that might be put on the interrogatories.

THE CHATREAN: ‘The result is that they are susceptible
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ef Iinterpretation. ‘?hg only thing that saves 1s the words

fof iteelf®, Of courase, if it weren't for that, 1t would be
flat, and that ralses the inference that there must be sone
other resgon than the mere fact that you are resorting to both
that Justifies interferencs with t&ﬁ.aﬁaﬁ yeu wont to take,

I won't quarrel over it 17 1% docsn't impress the
rest of you that way.

: DEAN MORGAN: Instead of "ground for objection®, say
,”@faitsalf should not prevent"., You could rephrase the matter
80 28 10 show 4t was not an absclute prohibition.

THE CHAIRMAN: You could say it Just ss you have here,
but asay 1t with the provislon that where resort to both nethods
i3 an unreasonable annoyance, haragsment, or oppression, 11
may be dealt gith by the court under Bule 30(b), That is the
point I want te bring out. I don't know how to word i¢. I
den't think thie is the pluee to draw a fine draft that uway ba
scourate, I can't do 1t. That thought Just ccourred to me ag
I resd it. -

Have you any moetions to make?

DEAN MORCAN: vhat are you golng t0 do? Leave Lt
this way? |

THY CHAIRMAN: As far ns I am acnoeraned.

SENATCR PEPPRR: T don't feel satisfied with i¢. I
would rather have it read aﬁmaghat thus: MIf interrogatories

are served after a deposition has been taken, or if a deposition
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1s aought after lnterrogatorles have been answered, the courg

may, on motion of the deponent or the party interrogating, make

guch protective order as Justics may vequire,®

That is not an attempt at drafting, but 1t ls &

-simple steatement of the point.,

In other words, the peint is that where there has been
a deposition and then interrogatories ﬁ?@haékﬁﬁ, or where
interrogatories have besn answered and a deposition ls sought,

then %h% sourt 19 given a disgreticnary suthority ¢ make such

orders as 1t thinks proper, without objsotion.

I would move that that thought be referred 4o the
Reporter for consldersatlion and phrasing, 1f he approves of 1%.

MR, DODGE: I second the motion., ‘That suggests, alse,
the affirmative, that 1t ie not of Lltazelf ground Tor objsetion.

SENATOR PEPPER: That is rignt, oxectly.

JULGE OLARK: 1P you want %6 put 1% in that fora,
would you think 1t necegsary to put in anything, then? That
ls shifting the purpose a little, and maybe 1t would be Just
enough to say that the whole thing is subject to 30{b}, without
ﬁgaaifgiag, | | ’ |

AEHATCH PEPPER: I think we oughit to apell it out a
1ittle in view of the fact that the declsions bave disoussed 1t.
I think that suggestion of the Reporter was propsr on the
ﬁ?iginél conglderation, but in view of the fact that there are

declglons and there is doubt, I think 1t 1s Juet as well to say
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gpecifically what we mean and thsl 1t be done in this way.

THE GHAIRMAN: Some courts have held specifically
that the resort 0 one mathod precgludes the othsr, Just flatly.

SENATER PEPPER: Yes, and that ls clearly wrong,

THE CHAIRMAN: I think 1t is elé&? encugh., I8 there
any further discussiony ALl those in Taver of the aotion by
Senator Pepper say "aye.® It seems to be agresd o,

JUDGE DONWORTH: Pid we teeltly agree 0 leave oug
%hé words "in other respectgh? ‘

THE OHALRMAN: Yes, I think "And in other respecis”
poes out in line 26, and the words "The court® begln the sen-
tence., OFf course, when the Reporter gets to redrafting this
thing as the Honator has moved, he nay ¢hicp that sentsnce up
and rearrange 1t

MA, GAMBLE: Hr. Chalrman, what dild we do with that
gentence asbout the number of interrogatories?

THE CHAIRMAN: We left that the same way. In the
redraft we can elther leave that separate or weave 1t inte the
general statement. It goes in, ae I uanderstand, but 1t may_%e
rearranged or covepred in some atﬁ%£ phraseclogy. Was 1t yow
idea that we cught t0 plage a limit on the nuaber?

MR, &gﬁﬁ&gév Ho. i den't think we oan place & limlt
on the number, b&ﬁ I 46 think that we should glve the court
digeretion to place & linit on the number where the ocoury

finds that the number in and of ltszelf would eonatitute an
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annoyancs or harassaent.

THE CHAIFMAH: I made the suggestion mygs&£, whiech
the Reporter will probably take é@%@_@f in the precord, that
maybe you haven't gone far enough in using only the ward
oppression™ when you have three or reur;aﬁhér words in %0(b).

| M, GAMBLE: That is what I had in nind,

THE CHATMAN: He had better look that over,

) Now let's go on to Rule 3%, Is there any misunder-
sténéiﬁg 8% all about that or what we have done, or is there
any‘mstiaﬂ for change?

MR, DODEE:  The insurance group made an Interesiing
auggestion therse. They ssld, whether or not oclginally so
intended, several of the courts have sdopted the view that thise
rule authorized the courts te order produced for inspection and
for sopylng confidentlal investigetion Tiles, because the word
"privileged" ls not broad encugh to exelude those.

HR. GAMBLE: Mr, Dodge, isn't that taken care of by
what we did this morning to 26(b)%

M., DODGE: But ia it, without an addl tlonal refer-
ence 1o the prior rale?

PROFEGBOR SUNDERLAND: We have the reference. Ve
put in a refervence to the prior rule in May, so we now hook
this up with the prior rule. We have changed the prior rule
80 that this goes with 1%,

MR, DODGE: But doss 187 "relating %0 any of the
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matters™ 1z the only reference to 26(b).

DEAN MORGAN: That won't do.

PROFUSS0R BUNDEHLAND: Some of the matters you taske
care of in the other rule now--those memoranda.

¥R, DODGE: wWhich are not pfivilﬁgﬂﬁ or excluded
under the provisions of 26(b).

PROPESSCR SUNDERLAND: Made in the preparation of a
Gase.

MR, DCDOR: I think s reference to 26(b) in the
proper place would sover 1.

JUDGE CLARK: We adopted Judge Donworth's notion as
te 26(b), which related %o this very thing, This refera back
to 26(b).

¥R, DOLGE: Iv &é@gn‘ﬁ now refer back to 26{b) in
that connestion. |

JUpEE CLARK: Yes.

DEAN MORGAN: Ho. It is subjeot matter "which consti
tute or contain evidence relating té any of the mattors nen-
ticned in Rule 26(bh)."

MR, Bﬁ&%ﬁ; Yes. If you insert something afier the
words "not privileged" in line 6, "not privileged or exeluded
under 26(b)", you then g=t 1t.

JUDGE OLARK: Mr. Dodge, you are likely to run into
difficulty 1f you gt&?é rephrasing that, because Judge ?aﬁwﬁrth'ﬂ

motlon, whish carried, wag not an absolute rule of exclusion,
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It was & matter for the dlsoretion of the owurs,
SENATOR PEPPEH;  Really what we mesn 1s %0 supplemant
the lasguage in 7, "relating t0 any of the matters mentloned

in Rule 26{b) and subject to the provisions thersof".

UEAN MORGAN: Yeus, that is what you would have to do.

JUDGE CLABK:  Yes. |

BENATOR PEPPER: I would suggest that for the
Reporter's conslderation,

| THY OHAIRMAN: Is there any other suggestion for 347

DEAN MORGAN: I suggested that in line 13 you don't
quite see what the antecedent 1s of the pronoun "it%,

THE GQHAILRMAN: I suoposs 1t refers 1o the property or
ob jeat, doesn't 1t? '

DEAN MRBGANS  What ls "1t"?  ‘“permlt entry upon
designated land or other property in his poasssaion or sontrol”
seee M80 Par ag" the entry relates to?

JUDGE OLARK: "zo far as" such purpose “relates to
any of the mattersh,

DEAN MCAGAN: I thought 1t should be "in co far as
negasgary or sonvenlent to ﬁié@ﬁé@p any thing relevant to any.
of the matters®, It was before. 1 don't know what we have
done, I don't know how much we have narfowed 26(b) neg@.v;

THY CHAIRMAN: what does the word "1t relate back
te in line 137 | |

PROFESSOR SUNDESLAND: Back to property, object, and
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operation in 12, I should think.
DEAN HORGAN: What about the measuring, and so forth?
I can't quite see what "it" refers to,
PROFPESIOR SUNDERLAND: It r%?gr@ back only to property.
THE OHAIRMAHN: I think 1t ?&fé?ﬁ to "the property or
any deslgnated ¢bjsot or operation”,

DEAN MORGAN: "ao far as the pruperty relatea 0 any

%’ef ths matters"?

THE CHAIRMAN: "szo far as the property or the objeet
or the cperation thereon relatsrs to any of the matters mentlioned
in Aule 26(b)." The general rule ls that it relates baock to
the last preteding possible reference, and under that rule 1%
would be limlited te what is sald In line 12, "the property or
any deslgnated object or operation thereon so far as it" (the
property or objest or operation on the property) "relates to
sny of the matters mentioned in Rule 26(b)." where dees that
get us?

DEAN MCORGAN: I don't know vhere 1% goets us, That is
what my trouble is. 1 thought it meant you ﬁaalé.erﬁér this so
fayr as necssgasry or convenient to dlscover any of the matters
mentioned in Rule 26(b).

JUDGE DOBIE: wWould 1% help Lf you out out "so far
a8 it relates" and put "relating"? [That 1s the style used up
above there., '"relating to any of the matters®.

PROFESHOR BUNDEALAND: Mr, Hoors suggests that #1t"

¥
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should refer to "purpose®, "so far as such purpese relates to
any of the matiers mentlioned.

JUDGE DEBIE: I agree with that. 7

PROFESSCR SUNDERLAND: 80, instead of "it", introduce
Ysuch purpoge”, | | |

JUDGE DOBIE: In other words, what you wend to do is

te inspect 1t or maybe measure 1t. If that measuring relates

. to eny of the matters in any other rule.

THE CHATHMAN:  You mesn the word "it? means "the
purposs of inspecting, measuring, surveylng, or @ﬁ@tagragniﬁgﬁ,
and that 1t 18 "so far as that purpose relatea to any of the
matters mentioned in Rule 26(b)." Is that it? |

PROFEBZOR SUHDERLAND: Purpose lg the relevant matier.

DEAN MORGAN: Really, what I thought Qaa was "inspeo-
ting, nmeasuring, sgrveyigg, @é ?hﬁtﬁgr&§hiﬁg 80 far s necass-
gary or csonvenlient to dlscover anythling relevant te tﬁ@ aatters
m@hﬁi@n@é in Bule 26(b)." That is what I thought it was.

Was that the 1dea?

THE CHAIRMAN: vhy gét aay, "for the purpose of dlg-
gcovering any matters within the scepe of the examination per-
mitted by Rule 26(b)"?

PEAN HORGAN: Thst 18 all right.

THE CHAIRMAN: That brings into play all the re-
striotions and permisslons,

DEAR HMORGAN: That is vight. I think that is the
thing to do.
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JUDGE CLARK: In 13, them, instead of the underlined

. matter, you substitute "within the scope of the examination

pernitted under Rule 26(b)." -

THE CHAIRMAN: I will have to ask the reporter 10 geo
back and read my suggestion. I have fcrg@éteﬁ what 1t was.

... The reporter read the sugges%ieﬁraf the Chalrman,
appearing nesar the bottom of the preceding page ...

7 THE CHAIRMAN: That would be a substitute for the
war&s now underlined in lines 1% and 1M,

JUDGE CLARK: That was my point. You don't want to
repeat the few words you had at the beglnning, "for the purpose
of" and 8¢ on, in line 11. I should think you would take out
those few pre}iminary words and then go @3,>“ar operatlon
thereon within the scope of the examlnatlon p@réitﬁed by Rule
26(b). " | |

THE GEAIRHAN} You can improve 1t.

SENATCR PEPPER: I make & motion t¢ the effect sug-
gested by the Chalrman and formulated by the Repor ter.

DEAN MORGAN: All 1n favor say "aye." That 1s agreed
to. |

PROFESSOR MOORE: May I ralse a point?

THE CHATIRMAN: Yes.

PROFESSOR MOORE: Then shouldn't a conforming change
be made in line 7% Shouldn't the phraseoclogy in 7 and 13 be

essentlally the same?
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THE CHAIAMAN: I think so. ‘relating to any matters
within the scope of the examination peruitted by that'.

DEAN MORGAN: Taat is right.

THE CHAIRMAN: 1 suppose that goes with the other
motion, but if 1% doesn't agree with it, you drafi 1% s0 that
1% doses,

Anything else? If not, we will go te Ruls 36. You
ﬂa%e a few ainor ahéag&s in that. Has anybody any coriticism of
17

DEAN HMORGAN: BSunderland had something, I know, on
that. | /

MR, DOpGE: I don’t‘quite see why the word "elther!
was transposed from line 1% %o 12, "serves upon the party
elther a eworn statement" or what?

DEAN MCHGAN: "or & motion Lo strike®,

PROFESS0R SUNDERLAND: I suggested putting in (1) and
(2) there. .

DEAN MORGAM: ‘"elther (1} .... or {2)",

PROFEBE0R SUNDERLAND: To call attention to that
alternative. |

DEAN MORGAN: You haven't got 1t right.

JUDGE DOBIE: Because there ils another "or" up there
between "requested" and "setting".

PEAN MORGAN: But Sunderland suggested that if you

ingerted "(1)" after "either" in line 12 and "{2)% after # op
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in line 15, 1t would make that stand out, and I think that 1s

"a good suggestion.

JUDGE DOBIE: I think that is better. And there 1s
another "or" there that i1s not relsevant.

MR, DODGE: There are soc many orfs there that I
couldn't read it straight.

THE CHAIRMAN: Then, without objection, we will in-
sért in line 12 after the word "elther" a (1) in brackets, snd
aftef the undérliﬁaﬁ word "or" in line 15 inser£4€2)lia
brackets.

DEAN MORGAN: And strike out the first "either" in
15. You see, "either" in 13 and 15 in brackets are to be
omitted. | | 5

THE GHAIRMAN: Thét is already stricken out. It 1s
in brackets. ‘

MR. DODGE: That clarifies it.

THE CHAIRMAN: It 1s already bracketed, so it is out.

DEAN MORGAN: Yes.

THE CHAIRMAN: Any further suggestion about Rule 367

PROFESSOR SUNDERLAND: In the first line, should that
be limited to "answer has been served" or should 1% include
motion?

THE CHAIRMAN: You mean suppose the other party is
coming in with a motion for summary Judgment, and he hasn't

angswered?
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PROFESSOR SUNDERLAND: Yes.

THE CHAIRMAN: Then you want to serve a demand on
him for admission of facts that will bear on the motion for
summary Jjudgment. That is an illustration.

PROFESSCR SUNDERLAND: Yes. |

JUDGE DOBIE: The other sald after the pleadings are
closed, and that is amblguous. This tells him vhether the
pleadlngs are closed. |

" DEAN MORGAN: You want to say, "A% any time after
the answer or motion"?

PRCFESSOR SUNDERLAND: Yes.

THE CHAIRMAN: I suppose the purpose of requiring an
answer 18 to show what the issues are and whether the demands
are relevant. ‘

JEIB%: GE;ARK? This particular change came from
Senator Loftin. What has happened to the Benator? He 1s misé~
ing.

THE CHAIRMAN: He had to go to New Yérk.

MR, GAMBLE: You wouldn't want this provision after
one ©of the preliminary motions, would you?

DEAN MORGAN: You might. If you had a motion to
quasi, you might ask for an admission as %o the facts with
reference to the service, might you not?

JUDGE CLARK: Mr. Loftin suggested originally that
the phrase "after the pleadings are closed" at the beglinning
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of Rule 36 be changed to "after the answer has been filed®,
thus eliminating the ambigulty oreated by outstandings which
in reality do not keep the pleadings from belng closed.

DEAN MORGAN: Do you think it was the purpose,
Charlie, to get the answer in, and then éay you might not close
your pleadings wlth the answer, as there might be a reply or
might not be a reply?

MR, GAMBLE: There might be a motlon 10 be answered.

JUDGE CLABK: I raﬁhér'Sappaae our original ldea was
that you wouldn't know until the issues had Eeen framed what
you nae&e& to admit. 1 am not sure that was a sound theory,
but I rather think that is what we went on. After the issues
have been framed, then you can prepare for trial by getting
admissiens'ef things that you won't need to prove, and so on,
1 guess that is the theory we went on. -

JUDGE DOBIE: A Lot of things may be admitted in the
answer. Thsfe 18 no sense in having them admitted again.

DEAN MOBGAN: That is true with reference to the
merits, but if you have some of the métiens that could be made
in'motions (1) to (5), a motlon attacking the jJurisdietion,
at tacking service of process, and so forth, interrogatories
there might settle some of the questions.

JUDGE DOBIE: Would 1% cover 1t to say, "or at such

other time as the court may deem fitting", or something of that
kind? '
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PRCPESSCR 3UNDERLAND: You would have to g6 to the
court then,

JUDGE DOBIT: Yes.

PROFES30R SUNDERLAWD: Hake 1t any tine after daféné«
ant has appeared,. a

JUDGE GLABRK: Or at any time after the commensement
of the actlon.

PROPESSOR SUNDEALAND: Or at any time, (Laughter)

THE CHAIRMAN: Ve ha@e drawm the rule now so that a
deposition may be taken after the commencement of the actlon
If we have doane that, if we say we don't have to walt for
answer or anything else, that we may tske an oral depositlion as
soon as the action has begun, why in the world do we place any
restrictions about written interrogatories? Why don't we say
"s2fter the action has been begun"?

SENATOR PEPPER: It strikes me, Mr, Chalrman, that
that suggestion 1s very good, that we ought to leave out "4
any time after the answer has been served!" or "pleadings are
closed", and let the san%enée begin, "A party may serve", and
then when we eome to this reference 10 the documents or to the
facts, say, "doowsents relevant to any lssue ralsed by the
pleadings or to any facts relevant to the pleadings or the
motion®, so that the only resson for fixing a time is Ln order
t0 degoribe what the decuments in Taet are that you aré golng

to ask for admissions on, and they presuppose that there shall
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have been pleadings or a motion. It isn't lmportant when the
thing 1s, provided you know what facts and documents you are
talking about. |

Do I make myself clear? :

THE CHAIRMAN: I get what you afé driving at, but I
was just wondering why a man shouldn't be allowed to take a

deposition of his adversary as soon as the actlon is begun.

‘Why shouldn't he be allowed to submit to interrogatorles as

soon as the sult 1s eeméeneed, and why shouldn't he be allowed
under this rule to demand submission?

JUDGE DOBIE: He dcesn;t have teo.

THE GHﬁIRﬁAﬁ: To save him from having to take an
oral deposition.

SENATCR PEPPER: But he hag to have some criterion
for determining the relevancy of the things, of the documents,
the genuineness of which there is a éequesz to admit.

DiAN MORGAN: The action has begun when the aém?laint
is filed. It would have to be relevant to the complaint.

THE CHAIRMAN: I think my notiocn was that if you de-
manded an admission as to a document, if 1t wasn't something
honestly material in the case, the party on whom you made the
demand would go before the court and asay, "Here, you asked me

to make an admisslon as to whether I am the man named in the

| marriage certificate, and this 1s a sult for a personal injury

in an automobile accident." He could stop it that way. If he
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tried to get ilupropey admissions that haven't any relation to
the case, even 1f you haven't any pleadings or motions, yet
you could still ralse ihas question by asking the court to re-
lieve you from making the admission unless the other party
made some kind of shewiag that it had soéething to éé with the
lawsuit.
‘ DEAN MORGAN: And the complaint wou;d be the thing.

THE CHAIRMAN: You would be in Jjust the same situa-
ﬁ;én 1T you started taking a man's oral deposition when the
suit started. It is exactly %he same problem. You aré going
in and asking him about his private affalrs, whloh may or nay
not have anything to do wiﬁﬁ @hercase. There are no plezsdings
yet, maybe Just the complaint, but nothing else. There would
at least be that in this case.

JUDGE CLARK: I suggest that it be made after the

commencement of the action. I don't see why thlis shouldn't be
uniform with the rest. !

DEAN MORGAN: I so0 move.
s JUDGE DOBIE: Just strike out, then, "At any time
after the answer has been sgerved", and just sa&, "A party may'.

JUDGE CLARK: *at any time after commencement of the

action®,
JUDGE DOBIE: That is right.
THE CHAIRMAN: - Anything else.on 36%?

MR, DODGE: Again in line 6 there 1s the word
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"delivered" where perhaps the word should be "served". The
reference just above 1s as to service of the request.

JUDGE DN WRTH: It may be "served", that ls true.
This 1ig coples of the documents, a 1little diffareﬁt transasctlion.
*Coples of the documents shall be delivered with the request',
Perhaps "gerved" would be better., I don't know.

THE CHAIRMAN: Line 4, "any relevant documents de-

‘seribed in and exhibited with the request”, and line 6, "Coples

of the documents shall be delivered wlith the request®. It
geens 0 me t0 be a repetition of the idea. One ls exhlbited
wlth, and the other i1s delivered with. Why d0 you have both?

PROFESSOR CHERRY: Unless coples have already been
furnished. ‘

Tﬁg-éﬁézﬁﬁﬂﬁt Why say "exhivited" 1f you are later
requiring them to be ssrved or ﬁeiivereﬁ?

PROFESSOR CHERRY: They have to exhiblt them because
the guestlon may be of a signature on them, and 80 on.

THE CHAIBMAN: ©Oh, I see. One is dealing with the
original and the other with coples. I see. I missed that.
I take 1t all back. You want the word "delivered" made--

DEAN MORGAN (Interposing): "eerved".

THE CHAIRMAN: --~"served" in line 6.

MR. DODEE: Yes, .

THE CHAIRMAN:T With no objection, %that is agreed to.

JUDGE CLARK: Mr. Morgan objected to the word
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"impertinent®, & nice 1little word in line 17.
DEAN MORGAN: I was just trying to save printing.
JUDUE CLARK: I might say that in the discussion thils
wag Mr., Monte Lemann's word. I don't mean %0 say that he framed
thige- V
DEAN MORGAN (Interposing): 'irrelevant or otherwise |
improper'.
‘ JUDGE CLARK: --but he gave a clreumlocution of words
which aoataiﬁea this.

DEAN MORGAN: why don't you put "scandalous® in there

‘also?

SENATOR PEPPER: Or "privilegea".

JUDGE DONWCRTH: ‘“otherwlise Llmproper" is a pretty
£00d expression.

PROFESSCOR SUNDERLAND: ‘"Irrelevant" and "impertinent"
are the same thiang, I think.

THE CHAIRMAN: I always thought so. That is the
first time that gﬁré fimpertinent" appears in the rules. I
don't remenmber 1t anywhere else.

SENATOR PEPPER: Why don't you say, "privileged or
otherwise improper", and economize ycé? adjectivea?

PROFEBSO0R MOCRE: “Impertinent' 1s in thekrules, Mr.
Chalrman. |

JUDGE CLARK: Rule 12(f).

THE CHAIRMAN: I don't like this thing. Line 16
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gays, "or a motlon to strike the request, in whole or in part,
because some or all of the requested admlssions are privileged,
irrél@vant, impsrt;nen%, or otherwlse improper', but the re-
quest is iamproper, what you mean is thal the requests for
admlsslons are impropsr.: |

DEAN MCORGAN: The request won't 5e privileged.

THE CHAIRMAN: Then [ agree t0 that. I think 1% Just
won't work.

' DEAN MORGAN: You are right.

THE CHAIRMAN: You can't say the requested adulssiong -
are improper. It is the request that is improper. The matter
may be irrelevant.

DEAN MORGAN: Yes.

THE GHAIRMAN: The request wouldn't be irrelevant.

DEAM HORGAN: The admission may be lrrelevant.

PROFESYOR BUNDERLAHD: I would say the matters con-
talned in the request are privileged.

THE CHAIRMAN: Contalned in what?

PROFESBOR SUNDERLAND: "a motion to strike the re-
quest,® .... "because gome or all of the matters contained
therein are privileged, lrrelevant, or otherwise 1mprope?.“

 THE CHAIRMANM: It 1s obviocus that the Reporter better
tone that up a little bit. He has heard our various suggesbions.
I sugpgest we refer 1% to him to draw a really goéﬁ provision,

It ig just a matter of grammar more than anything else.
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Rule 41. Any suggestion there?

A1l right, he made no change in 43 or 5@.‘ There is
a note there.

Rule 45, Subpoena.

DEAN MORGAN: - DPidn't you have a suggestion on Ul as
to the dlsmiassal of counterelaim. I gee Ulark's sugrestion as
to the addition of counterclaim wlth reference to ¥l. That is
what we are on, lsn't 117 _ 7 |

) SENATCR PEPPER: Ve inserted a cross-reference to
Rule 66. Isn't that all? |

THY CHALRMAN: That hooked in the recelvership busi-

ness. | |
| SENATOR PEPPLR: “Sﬁbgeet to the pr@vlaioﬁs of Rule
23(d), Rule 66, and of any state of tﬁe United States®,

DEAN MORGAN: What have I got this note here for,
then? I got this bunch of suggestions from Charlie very recent-
ly, and I have been looking at then.

JUDGE DONWCRTH: Isn't 1t common in the state rules
and praectiee that, 1f a counterolaiwm is filed, the plalntiff
may not dismlias? Wwhat about that, Mr. BReporter? Do we allow
the plaintiff to dismliss even though a counterolalm is in?
This saye dismiss the sction. Rule 41, as redéawn here now,
i1s a voluntary dismissal, This says, the plaintiff may dlsmiss
the action, and so forth, and there is no safegaurd about the

case where there is a counterclaim in. Does that need any
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attention?
MR, HAMMOND: Isa't thalt covered by paragraph {(e)?
THE CHAIRMAN: That is covered by a reference to
23{c), isn't 1t? !
JUDGE DONWCRTH: I don't know.
PROFESBOR MOORE: Tule is & voluntary dlsmlssal.

MR, HAMMCND: I% is () under this rule, (¢} under

h 3*11 a H1.

MR, DODGE: In the eﬁmmun%cgticn of June 24 there is
a further smendment to Ml suggested.

DEAN MORGAM: That is what I thought.

JUDGE OLARK: Yes, there is. We sent 1t out. I have
it here; that 1s right. But that is for an addltion at the end.
Before we get to that, on this matter you will notice Hl(s)
provides for the voluntary dismissal that we are now referring
to in paragraph (1). It 1s made before the responsible plezdlng
ls served. _

| THE CHAIRMAN: We are not talking about counterclaims
in subdivision (1). | |

JUDGE GLARK: There won't be any counterclaim in
(1) because the dismlssal there is by the plaiatlffl before the
answer haa been ssrveé, that is, before the counterclaim
appesrsg, or it i1s by stipulation of the parties,.

THE CHAIRMAW: That is right.

JUDGE CLARK: 8o I think Judge Donworth's question
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wom'% really come up practically.

JUDGE DONWGATH: hat seeus correct.

§§§@E QLAEK:-,we did make a suggestion for tylng @hia
in farSRef wlth Eéie B4{b), and we made it & blt later. We
mage 1t under date of June 2l, I think 1% 1s.

DEAN MORGAN: Yes, that is right. It 1s headed
"Commi ttee Hotes." .

JUDGE CLARK: “Note to the Committee on Rule 1.

DEAN MORGAN: Page 2 of that.

Jﬁﬁéﬁ CLARK: COriginally we called attention o a
deciglon of the 7th Cilroulit Ccurt in the Jefferson Elsctric
case, with wihieh we dlsagreed, and we thought 1t might‘bé
covered. What we have done here’'ls 1o say that perhaps, in
ordaer $o muke it perfectly elear, we hxd better nullify the
effects of the 7th Cireult case. I{ was heié in that 7th
Circuit case, the Jefferson Eleotric case, that the dismissal
of a @éﬁntefelaim of a compulsory type was prejudiced and that
the dismlssal was there final and appealable.

We ventured the suggestion that the case was wrongly
decided as to the latter point and that under Rule 5W(Db) the
Judgment theres contemplated would be entered 8t the time when
the plalntlff's olaim and defendant's counterclaim were both
disposed of, and not immedlately upon the dlsmissal of the
5@untéfclaim. Aecordingly, no change was recommended in Rule

41 on this soore, and the Committee took no . action regarding
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the problem involved, although ¥r. Lemann expressed the oplinion
that he would have decided it as Gid the 7th Circult.

A recent declsion of the 2nd Clrouit makes the fol-
lowing statement concerning the Sela case: "Before the adoption
of the federal rules, it was olear that the dlsmissal of a
gounterclain wﬁe?e the action was left pending would not be &

final Judgment. Ipn the Jefferson case 1t was held that this

"r@;s had been changed by Rule 41(b) and (e), allowing dlsmissal

ef}% counterelalm, though 'we think this is an unforiunate re-
sult of the rule for the reason that 1t requlres separate
appealas from very closely related cases which would much better
be conbined for hearing on one appeal.'" That 1s a quotation
from the 7th Circult case. |
Thén we went on with the 2nd Circult: “'But the de-

cigion falls te note that this rule desalt with the dlstrict
court’s control over the dlsmissal of actions, not with the
time of entry of final jua%ment, whieh is governed by Rule
54(b) quoted above; and henes it did not consider the baskgr ound
of this latter rule. .... Rule 54(b) purports only t0 modify
the previously existing law that a Final Jjudgment must finally
dispose of all matters at iésue in the case," and so forth.

- What we are wondering now is if, in view of that
case and perhaps even more because Mr. Lemann szld that he
would have decided it the same way, there isn't sufficlient

ambigulty that we ought to hit the matter directly. If we hit

1
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the matter direetly, we suggest two forms of ways of dolng 1%
at the foot of that same page.

One form 1s by adding a new subdivision (e),
"JUDGHENT: WHEN ENTERED. When the court has ordered a dlsmissal,
Judgmentktheraen shall be entered only in aéeerdagee wlth Rule
H5i({b) . " |

The othere-

THE CHAIBMAN (Interposing): I have Just awakened %0
the féa% that you are ﬁot talking sbout 4l(a) at all any more.

JUDGE CLARK:; That 1s right.

THE CHAIRMAN: You have swltched to something else.

1 have Just Found it ou$. I dldn't have that 41 note before
me, I don't reslly know what you have been taliking about, and
I spologlze for it, but I would really like to know what the
point is now. What provision of Rule Wl are you talking abeu%?

DEAN HMOAGAN: We are golng to add a section.

JUDGE CLARK: Add & new one at the end of the whole
section, providing, in effect, that you don't enter final judg-
ment except as 54(b) so provides, and you remember that 5i(b)
in effect says that until you have dlsposed of all the questions
arlising out of one cl&im; and 80 on, the ruling of the gourt is
provisional only and subject to revision.

THE GHAIRMAN: Whxt subdivision of Rule M1 are you
talking about, what letter subdivision?

JUDGE CLARK: This is a suggestion to add a new one,
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{e), but the question has come up because the 7th Clroult,
‘uﬁde? Rules H1{b) and (¢)--
g THE CHAIRMAN (Interposing): {b) and (¢). That is
involuntary aismissal,
LAN MORGAN: - That 1s right.

JUDGE CLARK:Y They held that when a compulsory
counterclaim was dismlssed--

THE CHAIRMAN (Interposing):  Involuntarily dismissed?

JUDGE OLARK: Yes. -~~@ith the main questlion still at
1ssue on the main claim, nevertheless the decision on the
counterclaim was final aﬁ&;&p@&él&ble,feven though the main
queation in the case itself hadn't been daaiééﬁ. ‘

THE CHAIRMAN: I see.

DEAN MCORGAN: 8o you coulén't ssave that until the
maln case, because then your time to appe«l would be expired,
would 1t not?. '

JUDGE CLABRK: Yes.

THE CHAIRMAN: Is there any way to cure that exeept
to forbld the entry ¢f a preliminary Jjudgment? How can you
say he enters 1t but 1t isn't final? |

DEAN MORGAN: 8hall be preliminary only.

THE CHAIRMAN: You mean fto make 1t interlocutery and
zlve the court power to alter at will?

DEAR MORGAN: That is right.

JUDGE CLARK: We have a provision we put in 54(b) te
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that general effect, that a Jjudgment which does not dispese of

,311 gquestions ls provisional only.

DEAN MORGAN: You stuck in the adjective *3511" there,
as 1 remember. |

JUDGE CLARK: That is added in our new draft, That
1s what we voted before. You won't find it in the original,
It is added under 54{b).

\ . THE %HAIR&A@: The whole purpose of this thing re-
lates, then, to the questlon of partial Judgments, finallity of
those, and the question of the right to appeal.

JUDGE CLARK: That is 1it.

THE CHAIRMAH: I see.

JUDGE GLARK: And the 7th Cireult sald that Rules
Al(b) and {(¢) compelled them, even though unfortunately it made
them take two bltes at the cherry--

TﬁE‘Gﬁéiﬁgﬁﬁ (Interposing): To take an appeal.

JUDGE CLARK:; Yes.

THE CHAIRMAN: To save the rights they had to appeal.

DEAN MORGAN: Otherwlse, there would be a res Judicata

wlth reference to the other case.
JUDGE CLARK: ;We ruled other than the 7th Cireul t.
THE CHAIRMAN: Why did you say it wasn't final? You
meagn it was 1ntarleautéry in substance, in essence?
JUDGE -CLARK: Yes.
THE CHAIRMAN: Did the court recant and allow it to



Ay

The MASTER REPORTING CQMPA&Y, inc.,

1370 Ontario Street

~51 Madison Ave.

540 No. Michigan Ave,

National Press Bldg.

Cieveland

New York

Law Stenography © Conventiens ¢ General Reporting. |

Chicago

Washington

k2l

be prosecuted?

DEAN HORGAH: Revlewed the whole thing on the final
Judgment 1s what you mean.

JUDGE CLARK: Yes, that is it.

THE CHAIRMAN: #hy don't you kit the wacle subject
by Just silaply saying in 54(b) that any partial or prelimlnary

Judgment of that kind is lInterlocutory?

‘\ JUDGE OLARK: About all we suggest dolag here is G0
refef you ferward to 54(b), to say that the same rules apply to
dlsmliesals as apply generally.

DEAN MCRUEAN: To a counterclalm dismlissal particularly,
yes. | 7 | ;

JUDGE CLARK: Yes. That was the declsion we took in
our case in ths 2nd Clrouit. ‘

DEAN MORGAN: I think your gecond slternative there
makes that Gléarar, Charlie. |

MR, DODGE: Doesn't 54(b) cover 1%, as we have pro-

posed to amend 1t here? ‘

JUE&E G&)H”z I think o, Of course, we dig our bgst
en 1t. Have you get 54(b) before you? .If yéu will look at
54{b}, you will see that w¢ added a se?ara%aastatement that a
determlination which does not cover everything (I au not quot-
ing 1literally, but generally) ahall'be provisional only.

¥R, DODGE: Y¥es, and then in Rule Y1 as 1t stands

you haven't referred to Judgments at all in the first four
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paragraphs, and why inject a reference to judgment on the
‘counterclaim matter only?

JUDGE CLARK: I think you are making the same criti-
clsm we made of the 7th Cireuit case, that §§ere wasn't any thing
sald about judgments in those rules, and %héy ought not to have
held 1t was & Judgment. The only answer I can make to that is
that they did. :
| A DEAN MORGAN: But then, you sae, they said yeur rule
says thaﬁ the diemissal operates as an adjn&iaatian upaﬁ the
merits, and that 18 vhat they seized upon.

JUBDGE CLABK: Yes.

DEAN MORGAN: That 1t was an adjudlcation upon the
merlts and that the Judgment was final and a§pealabls.

MR, DODGE: Would they have sald that if our BQ(b)
a8 amended had been in effect then?

DEAN MORGAN: I doubt 1t. I don't know.

JB§G§ CLARK: That, of course, I don't know. They

might not, and I hope they géuldn’t have. This in a way tells

them not t0 do it without looking at 54{b). This may be quite
unnecesgary, but there it is. If ;tais %here,nit brings the
thing up. 7

MR, BGEGE:‘ It seems to me t0 be inartistic and
inadvligable to refer to Jjudgments only in that final paragraph
of B, the proposed new paragraph.

DEAN MORGAN: Is it any amore inappropriate than to
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provide that the involuntary dismissal shall be an adjudlcation
fupen the merits?

MR, DCDOE: Yes. That doesn't say anything about
entry of Jjudgment. -

DEAN MORGAN: It says aﬁjuéicaﬁién§

MR, DODGE: It injects for the first time a reference
to the entry of judgment, which should be reserved to Rule 54.

B JUDGE ﬁLéﬁgz"és a matter of faoct, Mr. Dodge, this

one isn't going to be the first one we é?eAgﬁing to refer for-
ward to 54(b). We have been sort of tying up previous Sections
to 54(b). We have made rather a practice of 1t in this draft,
you remember, just in the hope of tylng this all together.

JUDGE DONWORTH: It is rather hard on the defendant
to say tﬁat, although he 1s dismissed out éf the case, he can
not say a word in an appellate ocourt until this litigation,
which may be protracted, comes to a final éonalusien, and no
doubt that line of reasoning had its effaét‘ia the 7th Cirocult.

JUDGE CLARK: ef;eeupse, there is always that ques-
tion; I mean the whole ldea of taking up matters on appeal all
together.s My ¢olleague, Juﬁga'Frénk, you Ehew, didn't like
the general idea. He thought you should be entitled to take
up’matters more than t&at. But 1 think there 1s a good deal to
be said on both sides, and I think 1%t 1s not unsound practice.
On the other hand, 1t is sound practice generally to0 require

that the whole matter be appealed at unée, not plecemeal. Hers,
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- you see, the main claim on the main transaction 1ls stlll stand-

ing.

DEAN MOHGAN: And usually a counterclaim would
diminish the relisef in that kind of case, wmgldn*t it? HNot
necessarily, but it would usually. |

JUDGE OLARK: Usually, I suppose, yes.

THE GEAIRHQW: I don't see why there should be any
kiéﬁaabeut appeals, because 1f the disposition of the counter-
claim doesn't establish any rule of law that is geiﬁg'to settle
the main claim, 1t may not, and wﬁe%hgr the main olaim is
successful and Judgment 1s entered on 1t or the defendant wins,
8t111 there is a counterclalm staring»you in the face, elther
rightly ef wrongly decided. |

DEAN MORGAN: But take 1t the other way around.
Buppose the defénﬁant doesn't want to go up plecemeal. You
cain't ralsge this éuéstien now on thé final ju&gment because 1t

is res judicata and decided agalnst him; hls time for appeal

has gone by, and he 18 stuck on his final Judgment.
THE CHAIRMAN: He has to ralse it. He can't walt.
DEAN MORGAN: If he can, he has to within ninety daya.
THE CHAIRMAN: Suppose the plaintiff‘is insolvent, |
his ésunterelaiﬁ len't worzh anything except as a set~off, and
he doesn't want to bother with going up on it until he finds
vhether he needs it to gset off his elaim; I can see that.
DEAN MORGAN: Yes.
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THE COHAIRMAN: What is your pleasure with 1t? Do

‘you think 1t is covered by your proposed amendment to Rule 54

or do you want $o suggest a change in R ‘

DEAN MORGAN: In order to get 1t before the Committes,
I move that the alternative (e), as suggestéé by the Reporter
on page 2 of his Preliminary Draft of Amendments be lnserted.

JUDGE CLARK: Do you have that?

DEAN MORGAN: I ean read 1t for you, if you wish.

JUDGE DONWORTH: I wish you would read that. I don't
have that, '

DEAN MORG/AN: "(e) JUDGMENT:. WHEN ENTERED, A Judg-
ment shall be entered upon the dismissal'ﬁy the court of a
o;aim, ecounterelalm, c¢ross-claim, or third-party clalm only in
sccordance with Rule 54(b)." \

MR, DODGE: It seems to me this is unnecessary. I
ﬂen’ﬁ gee why Rule 54(b), whieh says that all such judgments
are provlsional and not final, doesn't answer the matter.

THE GﬁAIRHAE: I don't think that it does what you
want 1t to, anyway. You say a Judgment may be entered ;n
ascordsnce with Rule 54(b), but what you really mean is that
the effeet of it shall be as fixed in Rule 54{b). "Entered in
accordance’ seems to me to relate to the machinery and method
of causing 1t to be entered andrbriﬁging it sbout., But the
effect of 1%, whetker,entereé as final Judgment or aot, I am

not sure ié’eavered by those words "entered in accordance'.



1370 Ontario Street
Cleveland

51 Madison Ave.
Mew York

The MASTER REPORYTING COMPANY, Inc.
Law Stencgraphy @ Conventions ® General Reperting

540 No. Michigan Ave.
Chicage

National Press Bidg.
Washingion

hag

MR, DODGE: All this really mesns ls that the judg-

" ment on the dlemissal of the counterclalm shall be provisional

and not final, and we have sald that of all Judagments of that
character. |

JUDGE CLARK: That is true. What Mr. Dodge says 18
true, 1if the admonition would be heeded.

THE CHAIRMAN: It would be heeded 1f it were seen.
It seems to me that "Judgment at Various Stages" is the proper
pla%é to put that in. You have gét 1t ther@f I gon't think
we have got to refer to hule 54(b) in every other rule that we
have that relates %o thigs suhj%et.

MR, HAMMOND: The only thing 1s‘whethe? some other
court will follow the Tth Circul t. They 4pparently didn't even
look at Rule 58{b).

MR, GAMBLE: Aren't you pr@pasiﬁg to change 54(b) to
spell 1t out? | |

THE CHALRMAN: Rule 54({b) as we originally had 1%
¢idn't make that entry provislional or interlocutory. It was
final. Now we put a olause in there saying, "A determination
of, or order concerning, some, but not all, of the 13%&@8
material to a particular claim and all counterclalms arising
out of the trangactlion or occurrence which is the éﬁb;eet ﬁat«
ter of the 31aig is provisional and subject to revisiah;by the
gourt until all of guech issues are adjuéicéted.“. That is

something that wsan't in there before.
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JUDGE CLARK: I think we rather thought 1t was in
ghere. It wasn't spelled out. You are qulte right, 1t wasn't
spelled out, but we thought 1t was in there, and, in Tact, that
is what we s0 held in our 2nd Clrouit ecase.

}Tﬁﬁ CHAIRMAN: I am not sure that it is in there.

JUDGE DONWORTH: Wouldn't you have t0 say that this

preliminary dismissal shall be an order only and shall not be

DEAN MORGAN: He is vefy sareful in this phrase not to
make it a Juégmenﬁ. He calls it a "determination" sach time,

THE CHAIRMAN: But the rule starts out in subdivision
(b), "Judgnent at Various Stages.® You have ﬁc étraln a point
0 say ths éiamissél of that countereclalm on th§ merits isn't
a judgment.

JUDGE DONWORTH: If we leave the thing exaetly as it
18, 1t will work out in this way: The plaintiff will not move
to dismiss an lnvoluntary counterclalm because that sends him
up to the higher court at once, 1f he gets his mefi&n granted.
He will walt until the trial of the maln i1ssue, and then at the
trial, move to dismlss the counterclaim. In that way he can
accomplish what we have in mind.

THE CHAIRMAN: 1Is 1t the sense of the meeting that

 what we have done or propose %o have done to Rule 54 Pits the

case and that we don't have to make any amendment to 41, or do

you want 1o mske an amendment to 417 Let's have a vote on that.
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JUDGE DONWORTH: ©Excuse me. I don't think the thing

" ought to be called a judgment, and I think you can get around

an appeal by treating it as iﬁterlecuﬁery. I think if it is

a Judgment, the statutes of the United States about appeals
apply. I think that should be borne in mind. I think you will
have to call 1% an order.

JUDGE CLARK:; I thought we had avolded that, had
taken care of it in the form of the statement. The suggestlon
fer:é ney rule, 41(e), is that a Judgment shall be entered
only in accordance wlth Rule Bli({b), and Rule 54(b) provides for
a Judgment only when it is final. wﬂéfe 1t has done something
else, the court may have called 1t a Jjudgment, bﬁt it is only
a provisicnal determination. That 18 the way we tried to hit
1t as far as language goes,

We have a provision in the rules that an order 1s a
Judgment. That ls farther on eome place here.

DEAN MORGAN: Yes, I know.

JUDGE CLARK: Eighty-something, I think.

THE CHAIRMAN: The question is whether you want to
2dd to 41, subdivision (e), which reads as follows: "JULGMENT:
wHEﬁ ENTERED.. A Judgment shall be entered upen the dlsmissal

by the court of a c¢laim, counterclaim, eress-clalm, or third-

' party clalm only in accordance with Rule 54(b).*#

- JUDGE CLARK: The whole Bignificance of that is in

the word “eniy“.
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JUDGE DONWORTH: I would say, "only at the time'.
THE CHAIRMAN: ‘'"and with the effect specified in
HlU{b)." My objJection to the dietion of the provision is that
you are taiking about entry made in aeaardanga. Ian't that 1%?
We don't care about the machinery of @ntry.( We want $0 know
what the operation of the thing ls after 1t is entered. Vhy
don't you make some sugrestion or change that rule, subdivision
(e); s0 as to cover that?
) JUDGE CLARK: What do you say to that, Hr., Moore?
THE CHAIRMAN: I would say, "only in accordance with
and to the effeets specified in Rule 54(b)." That is the idea.
That may be bad draftsmanship, but that 1s the 1idea.
JUDGE CLARK: Isn't that all right?
PROFEBSCR MOORE: Yes. |
JUDGE CLARK: ‘Yonly in accordance with and with the
effect of Rule 54{b)." Is that all right?
JUDGE DONWORTH: It makes you put in "at the time".
Unless you put in "at the time", I think you are going to have
an appeslable judgment when entered. |
MR, DODGE: ‘Dﬂesn‘t that leave some other kind of
dismigsal under Rule 11 as to which we have not sald thia?
DEAN MORGAN: Dismlsgsal without prejudice.
: ER.'DGDGE: Haveﬁ’t you got to say, as to every para-
graph; that any dismissal under this paragraph shall be in
accordance with 54(b), all of which is implied anyway, I think,
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THE CHAIRMAN: I should like somebody to make a motion
now to do something or not to do it to Rule 1.

DEAN MORGAN: I made & motlon.

THE CHAIRMAN: What is the motlion.

DEAN MORGAN: I made a motlon to insert that which
you just read.

THE CHAIRMAN: To adopt subdivision (e) as a part of
tﬁé:_f"dlﬁ?

DEAN MORGAN: ‘That is right, as a part of Rule H1.

THE CHAIRMAN: Do I hear a second?

JUDGE DOBIE: I second 1t.

PROFESSOR CHERRY: Mr. Chairman, on that motion, in
the proposed new matter in 54, instead of saying "A determina-
tion of, or order concerning," we added somewhere there (I am
not clear where), "including any dismissal®, because it doesn't
qulte fit under determination or order, maybe. It may be by
stipulation, and so forth.

THE CHAIRMAN: You mean that this addition, (e), be
changed? ’

PROFPESSOR CHERRY: Instead of doing 1% as now proposed
in the motlon in 41, do nothing in 41, and in the new matter
which we have submitted to us on 54, starting "A determination
of, or order goncerning, some, but not all," put in some Qerds
such as, "ineluding any dismissall.

MR, DODGE: That is the place where 1t ocught to be,
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1f any addition is needed.

PROFESECR CHERRY: Yes. Then you have dismissal of
every sort hooked up wlth determination, order, and so on,

I think the daiffioculty 1s that "deteramination or order" doesn't
quite suggest dismlasal. If we did sugeest to put it there by
some such language, wouldn't that do the whole thing?
JUDGE CLARK: I suppose it would, yes.
- PROFESSOR CHERRY: Then we don't talk about judg-

menéé‘undar §1. I agree, I don't like that.

| JUDGE DONWCRTH: Don't you expect that there will be
dlamissals in an ilmportant case with numerous defendants, that
will be voluntary éism&saals, and 80 on, as the case goes along,
and parties will be let out of the case permanently? That .
usually happens. If you are going to suspend all dismissals
until the final Judgment, I am not sure that is going to work.
However, 1 admit the matter is complicated, and I would
acquiesce in it. '

. DEAN MORGAN: I would Just as soon have 1t all put
in in 5% 1f you are making that so clear that he who runs may
repd. I don't like the 7th Ciroult deeislon, and I think we
ought to make 1t clear.

MR. DODGE: Do you substitute for your motion one
that we defer that matter until we come %0 5l
DEAN MORGAN: I am perfectly content to do it that

Wayo ’
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THE CHAIRMAM: Then you nove that we make no change

“in M1, but do whatever is necessary in 54,

DEAN MORGAN: I weould just as soon do it that way.

THE CHAIRMAN: Any dlscussion of that? All in favor
gay "aye." ‘That is agreed to. ‘

Do you want to hit 54 while it is fresh in your minds
or put it off until we get there?

SENATCR PEPPER: Do it while 1t ié fresh in our minds.

THE GHAIRMAN: Yes., Let's take up 54 out of order
now. We have been chewing 1%. Let's see what we want to do
to that. You have inserted the word "all" in line 3, and you
have added that underlined provision in llnes 13 to 17.

JUDGE GLARK: It seemed to me that in general the
approach we took here was good, and I hope 1t will be somewhat
effeetlive. I should think it mlight help. HP; Hammond has
rpised some question as to whether we have made what we said
complete or not. He is trying to visualize a situation. We
have used the expression "all the 1lssues material to a par-
ticular claim", and so on, He has sald that there may be
several ¢laims for relief arising out of a single transaction,
and he wants to expand it so that the several claims for re-
lief arising out of a single transaction would all be covered
by this rule.

He makes some changes to bring that out in the first
part, and'thea in this new part, in line with what he sald, he
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makes 11t read something like this: "A determlnation or order

eoncerning some, but not all, of the e¢lalwmas, counterclalms,

oross-clalms, and third-party ¢laims arising out of a single
transaction or occurrence Ls provislional and subject o re-
viglon by the court until all auch elaiﬂs,’ésa&tarelaims,
eross~clailms, and third-party clalms are determined.!

What he has done, you see, ls to put in full the
vartous olalma that arlse out of a single transaction., uhat
he ﬁés in mind and what we had ln mind in drawing this original-
1y are the same thing. This is a qusstion of wording and of
construction of what we have done. |

My answer (whieh would be inadequate, of course, un-
less the courts weulé.agree with the way I am looking at 1%),
the way I would lock at it, 1s that we have used "oclalm" here
practically as a substlitute for the ¢ld cause of action, and
the cause of actlon 1s the ieg&l gltuatlicn arising out of this
particular c¢lalm and transaction. That is, you don't need to
call attention to all the separate rights of action,

THE CGHAIRMAM: Are you eriltleizing his use of the
words oross-claim and all that gart of thing?

JUDGE CLARK: Yes. _ ‘

THECCHAIRMAN: Is Eﬁ&t what your point is?

JUDGE CGLARK: Yes.

THE CHAIRNAN: I don't think it is necessary to refer

to all these different kinds of cross-elaing and Cross-orogsss
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and tilrd-party olalms and whatnot, [t 18 enough %o say

" felalm or counterclaim.” Ias that your polat?

JUDGE GLARK: Yes; or, as we put 1%, 11t 1s better to
say, "A determination of, or order eonderning, soms, bué not
all, of the issuecs material to a parﬁiamlaé elalm®, and so on.
"the issuesg to a partioular olaim" I should say is the same
as saying, "all claima for rellefl arlsing out of a siaple
4¥§§§5§Sﬁi®ﬁ or ocourrence",

h Here agsin, I suppose, 1% ig the ldsa that ls con-
veyed. I should think that we conveyed the idea 0Ff & uni bary
causge, 80 Lo speak, a little more olesrly than Mr. Hamnond's
version by putting in the references to all tha various elalsms
that nay arlae out of a single transaction, Perhaps I can de~
fine 1% thls way: %This draft makes ths uni$ the elalm. Mr,
Hammond'g unlt is, in effeect, the transaction, and he adds
some apeeifications to make that clear. I suppose the guestion
iz which conveys the idea better to an outsider. Teo my nming,
the partloular elalm does 1%, but Lf 1t doesn't to an eutsider,
that would be an objeotion.

..Eﬁﬁ HORGAN: Have you any oonerete ocases, specifie
cases, Mr. Hammond, that you had in mind for that sort of thiag?

MR, HAMMCND: I was Just wondering if the rule as
wrl tten covers the case where a plalntiff has two or three
¢laims arising out of the ssme transastion.

DEAN HORGAN: That 1s, he puts 1t as three different
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counts, is that it, in the same declaration or complalnt?

MR, HAMMOHD: Yes, he might do 1t that way. Yes,
he ocould do it that way.

DEAH MORGAN: They would be eongistént or incongis-
tent with eaeh other? What do you have in mind%? A case where
he 18 olaiming an infringement of & patent and at the same
time unfalr competitlion arising out of the same transaction?

‘ Hﬂ.Agﬁmﬁﬁﬁb: Yes, something llke that or like the
case i believe you had in Hew York.

JUDGE CLARK: Yés; that sult agalnst The New Yorker.
You remember, in one edltion of The New Yorker there was a
descerlipticn of this mathematical genius., There were three
different sounts, as I remember. One was the sitatutory right
of privacy, one was & clalm of common law right of privsey,
and the third was staﬁutery libel.

MH., HAMMOND: Three different theories of recovery
for the same set of facts,

JUDGE CLARK: That is what I called 1%, but my col-
leagues held it to be a different cause of action and held it
appealable,; you remember.

MR, HAMMOND: I would say that perhaps the matter
has been interpreted the way I would redraft 1% in the Reeves v.
Beardall ecase by the Supreme Court. There there were three
separate elaims by the same plaintiff, and there Hr. Justice

Douglas interepreted the rule to read, "all claims arising out
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of the same transaction by the same plalntiff,? you see. That

»wag the situation. 50 maybe 1t len't nececsary t0 amend the

rule in view of that fact, but 1t does seenm 10 me, if you are

dealing with the subject of entering a Judgment, that it ought

to sover clearly for res Judisats purposes éli elaims by the
gamg plalntiff arising out of the séma transas tion,

I think what caused all the trouble was that we
éiga't word the rule that way in the firat place. The way the
ru&é wal, A% you remember, it ordinaprily wonld be that 1t had
to de only with a oase where there was a ¢lalm and a counter-
elalm. I we had had 1%, "all clalms arlelng out of the same
transaction or osocurrence, and all ecunteroclalas and orosg-
olsims t0 those elaima,® & 1ot of these cases would never have
come up, )

THE CHAIBKAN: You say the Jupreme Uourt has placed
a certaln interpretation on the rule as it stends. I an wondere
ing whether this addition in lines 13 to 17, supplled by the
Supreme Court itself, after 1ts decision might be now consirued
as an attenpt to alter the rule and make a rule different fronm
that which they considered in thelr opinion. Would there be
any possibility of that?

MR. HAMMOND: I don't think it has any relatlonshlp
to that. |

THE CHAIBHAN: You seld that they have held that 1%

related or construed 1% as 1P At relsted to the ¢laim in a
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particular transsetion instead of a psrtloular olaim.

¥, HaMuCuD: I hadn't considered 1% in connection

~wl th this declsion.

PHE OHAIRMAN: Now you meke a distinetion pinning 1t
right down to the olalm instesd of the transaction.

HMR, HAMMGHD: I ses whatlt you mean.

THE GHALIRMAN: I am wondering whether that might be
theught by the Supreme Court te say that they had int é?;ﬁ?%ﬁ%ﬁ ‘
1t 80 am to make some changes.

MB, HAMMCND: There ls thet possibility.

DEAN MORGAN: Mr, Hamaond, do you suppose the reason
Douglaes d1lé that was that he was educated by Gharlis about
cause ¢f actlon before he got on the bench and dlid 1t uncon-
selougly? |

JULGE OLARK: ®o. I don't know whether I ocught to
add &ay‘shing about that or not, but @étﬁ’h&g‘;g I can say this.

I was golng to say that when I saw this case was ooning up,

1t was a case that I didn't know anything sdbout, except I

think ¥r. Leland Tolman called my attention to it--sumebedy did.
I Just tucked two or three declslons ralsing the point in an
envelope and sent them to Douglas. I heard nothing.

DEAN MORGAN: worse than prlor edueatl on, then,

JUDGE CLARK: T heard nothing about it for some tiue,
untll after the deeoision, when I got & note from Douglas, not

referring to any prior communlcation of mine, to whieh I had
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mads no reference, of sourse, enslosing a copy of the deelsion,

"snd he bad written on the top of 4t:  "How Ais this for one

aducsted in the Ea}e procedure?® or something like that. 3o
that 1s all I can tell you sbout 1t.

KR, HAMMOND: I think you were g;?étsty lueky to get
by with the wording of the rule as 1% 18, with the Reeves v,
Beardall oase,

T JUDUE DONWCRTH: This dlscussion leads ms to think
‘thgtngsyﬁﬁga the besat %ay would be to leave everything Just as
1% 1.  We have here in Rule B4{Db) provision that separate
Judements may be entered. “The'ja&gm@nt shall termlnsie the
action yiih respect o the clalm 80 dispoused of and the acgion
shall proceed as $0 the remaining olaims." I think that is a
wliae asnd salutary provision and quilte imgertgnt in view of the
complicated isaues end parties that may get intc a case.

Y am afrald that, in order to¢ avold the =ffsat of one
decleion, we are complicatingthe freedom of the courts to ﬁisw
nose of the different iasues, %ﬁigh,freséém.existg under the
rule as 1t now stands, The 7th Cireult decislon can be obviated
by any plaintiff by not moving to dismiss the counterclainm
until he gets ready to dispose of hig final olaim himself in
the court. The more I think about it, the more I fear that
we are introduecing a complicated §$@?§§i§n;g§&€fiﬁﬁiﬁg the
powar 0f the asourt, to svoid a minor polnt whloh, after all,

depends upon the statutes of the United States relating e
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appeal.

JUDGE OLAHK: HMay I say on thaet that I think I view
whyt Judge Donworth ssys with 8 grest deal of care, as 11 nsgeds
e be, but also with a great deal of regret bordsring on
asonsternation, besause this has been a v@?g:diffigult and dig-
agrensble thing whioch has been partly ralsed By cur rules,  The
main question, of course, is Anherent in any system of jarism'
prudence. 1t has becous important, however, because of the
widg range of Jolander permitted. I do %2iﬁa ﬁu? rule is a
great step in advance, and it ig not & matter thaet ls quite so
miner as he puts 1t., It seems ﬁﬁ me it is very elarifying, and
X should hate t¢ have 1t changed.

Let me gay agein that, as to this suggedtion that Mr.,
Hammond 1s making, hs’aﬁﬁ I are in the utacst asocord as to what
we want to do. This 1ls Just a matter of sxpression,

The reason I think this ls 80 luportant is not mersly
the number of cases, We get many more ouses than g0 iInto the

reports, We have this up, and we sidestep it 8 good deal. Ve

get more motlons of thls kind, and lLhe reported cases, wiloh

are quite numercus, don't begln 0 cover the number of times it
CoOnes up.

The main daifficulty is that there is a grest lack of
understanding of the situatlion on the part of dlstrict Judges.
I have spoken t0 ssveral of the éiaﬁ?iet Judges, and I think in

general they have felt 1t would be helpful as really telling
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To my way of thinklng, thls provision was inherent
in the rule ag 1t waz drawn and, in fset, that is the way we
more or less declded. The declsions may net be entirely con-
siastent, but it has besn gore on é@fi&itiﬁﬁ of detalls than on

this fundamental p»oint. It 1s beeause of the thought thsat thls

rule originally had changed the exlating law, whioch ils what the

7th Cirouit saiq of the dlemissal rule. They sald that the
previous rule was olear encugh ﬁat that the dlsmisgssal pule had
ahaznged 1t,

I think £t is desirsble to put this in. I don's
think this le anything but suppositlive, but I think 1t is
suppesitlive 1n a pood way.

ﬁé. pODEEs  You are referring Jjust 1o ﬁﬁ@ ngw matier
#% the end?

JUDGE QLARK: Yes,

7 DEAN MCROAN: You also are peferping, incldentally,
sren't you, to the dispute in phraseology between you snd ¥re,
Hommond as t0 vhether Yelalun® really covers the whole businesa?

JUDGE CLARK: Yeo.

DEAN MORGAN: You make %elalm" what you have slways
contended "oause of action® was, tha group of operative Taots
cut of whleh the verious eclalme for relief mlaght grow?

JULGE CLARK: Yes., 1 think the small difference be-

tween M, Hammond and [ depends on that sort of thing. I sa
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not insistent on the form. That 1s why I brought 1%t up rather

“tentatlively. It is what the words convey. Do those words as

written convey the meaning or do the words that he suggests do
1t better?y I am Just wanting light on 1t. E

DEAR MORGANY I sust say 1 thlnk %ﬁ@ words Mr, Hammond
suggests would do 1t better to people wﬁQ,W$?6ﬁ‘€ eonvaraantg
wlth thls whole dispute ss $0 what constltutes cause of actlon
and the development whieh the Supreme Gourt has taken with
r&fafénge te that.

JULGE CLARE: 1 shall not objlset. 1 think this is
more & question of what words best convey the mesning., I Just
don't want the whole business golag out.

DEAN MOHGAN: ihqmitwmﬂtgcmﬁ.

JUDGE CLARK: 1% L8 just whiohever the Gommlttee
thinks hite the thing better, |

THE CBAIRMAN: We haven't seen Hr, Hamaond's draft.

DEAR MORGAN:  After reading Mr. Hammond's siowly, I
cuuld t2ll better. I couldn't get it Prom hearing it.

THE CHAIRMAN: 1 should like to ask a question. “There
hag been sone @ﬁfe?énea here 1o a decision by Mr. Justlce
bougdlas and the Bupreme Ucurt involving thls, and you made the
stotement thet we were lucky t0 get by in the case. uhat was
the question bgfore that court, and what did 1t deelde? Was
1t a questlion 0 the finallity of Judgment?

JUDGE OLARK: Thet is Just 1%, yes.
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Mit, HASMOND: Yes. ‘Thers were three different clains

"Ly the same plaintiff.

Thi 63@13ﬁ§ﬁ: All eonnected in some wayv

HIL, HAMMCHD: Ho, they arose out of different trans-
a@ti&ﬁ&,-tﬂ$ court held, and therafors tae é§paai,w&s sllowad
a8 to one of theu.

THE CHALIRMAN: The édlsoosition of one of them was
all?%%d n8 a geparate Judgment and a separste controversy in
tne fiaal Judgment. 1 don't quite see how tualt helps us mucsh
in the kiand of case wn abs ﬁ%&liﬂg,with, Yo ars ;alkiag about
¢lalas ariﬂing out of the same Yransastlon Op cocurrense.

JUDGE QLARK: 1% helps because thal ls the very point
thot Jusiloee Douglas dlseussed.

THE CHALRMAN: what dld he say the rule aeant?

JUDGE GLAAK: Let's gat the case. As a matter of

fact, ne quoted the definition I made Gf glalm, " as meanlog
trae ffa0ts, and ac on,

Hi., HAWACHD: The Court decislion wmay have oured the
Tidng sufflclently, but I think 1% cught $o be stated in the
rulea,

TaE CHALRMAN: I don't wet 1t in ay mind, T con'tg
know why the Jourt's deelsion had to do wiﬁh‘this guestion,

W, DERGE:  what does the hesd note say?

THE CHAIRMAN: Whnat does the oplalon say asboud ity

JULGE CLARK: This ls the deeislion holding that the
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dliamisasl of ong polnt %&%iﬁppéﬁlabiﬁ. He saysi

“Rule S54(b). The Jolnder provision {see Rules 173,
14, 18, 20) ana the provision of Rule 42 wiieh permits the court
to ordsr a separate trial of aay clala ¢r lssue, lndicates a
'definite nelloy! (Gcllina 2 §§t?ﬁ%ﬁ91éﬁyﬁ;Piﬁt§?§S Corpora-
tion, 106 P.24 85) to peramit the entry of s@garaz%-gaégmgaﬁs
whe e the olalms are 'entirely éisﬁiﬁéﬁ,’ % Hoore, Federal
?f§g§1a&, Cuw. Supp. L9481, page 96. 3ueh a separate Judgaent
willnf?$§u3ﬂtay Be a final Judgment and appsalable, though no
dispositlion has been made of the other olaime 1ln the action.
Bowles v. Comaercisl Casualty Insurance Gompany, 4 Cip,, 107,
F.24 169, 170. That result proactes the policy of the Rules
in expediting appeals from Judgments which 'terminate the
agtion gitﬁ respect to the elaim s0 dispesed of,' though the
trial oocurt has not finlshed with the vrest of the litigation,
See Federal Rules of Glvil Procedure, Proesedings of institaéé,
Washington and New York (1938) page 329,

*"The rules ma&e'iﬁ elear that 1t 1s 'differing
ocourrences or irangsotions, whleh form the basis of sepsrate
units of Judielal aotloen.' Atwater v. Hlorth American Cosl
Corporatien, 2 Gir., 111 F.24, 125, 126." (That quotation is
ene that I wrote. "And see Hoore op. elt., 92-101; 49 ¥ale
Law Journal, 1476. If a judpuent ﬁ&a been entered which
terminates the actlon with respect to sueh a elaim, 1t is

final for purpeses of apoeal under paragraph 1728 of the Judlolial
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Uode, The Jjudgment here in questlon meets that tess., The

elalm ... oOn promissery note was unrelated 1o ths olalm on

tine contract not to change the will., Those two olalas arose
out of wholly separate and distinci transactions Or engagements.
And the question ay to Hamer's llability (third seunt) ...

would arise only in the event the ¢lalm on the contrast noet o

| change the will was susitalned., Hence no question is presented

héra\as respects the appealabillty of a Judgment dismisslng a
agmgléinﬁ as to wne of ssveral defendante alleged to be
Jolntly liable on the same olaim, Jee Hunteman v. Rew Crleans
Public Service Ine., % Cir., 119 F.24 465,.°¢

THE OHALAMAN: You conatrue that opinlon se holding
that therse 1s no suthority for preliminary separate Judgment
where the ¢lalm dealt with is not wholly disecnnected in the
facts and clroumstances?

JUDGE QLARKS Yes, because he makes the inqulry
whether this 1g disconnected in order to reach the declsion
thnat 1t L8 appealable.

THE GHAIRMAN: where thers is more than one claim.

JUDGE CLABRK: 8o I think 1t bears out this whole idea.

THE CHAIRMAH: Mr. Hammond I have interrupted you
long enocugh. Will you please read your proposal in place of
lines 1% to 17 here? W

M. BAMMCED: 1 should 1ixé t¢ make the change up in

the first part of the rule.
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JULGE DRwCGATH:  The first part of the printed rule
‘a5 1t now 1s% |

HMR. HaMMCED: Yes.

JUDGE DOIWOATH:  What subdivislon®

MR, HAMMOND:  (b).

JURGE DCOwWCGATH: ALYl wight, 1 have the Griglnsl pe-
fore me,

THE CHATIRMAN: What change do you make?

MR, HAMMOHD: 1 says "vhen more than one olalm fov
relled avising out of a single transaction oi* otourrence lis
pregented in an aotlon, the court, upon the determination @f'
£11l the oelalme, eeuntaralaima; erosg-clalnag, and third-party
olalms arising out of the same transaction Or cocurrence, may
enter dgnents dlsposing of them., The Judgments shall
termlnale the zotion with regpest to bthe ¢lalms, scounterelalms,
aross-claims, and thirdeparty clalms 80 dlsposed of, znd the
actlon shall proceed as to any remaining elalms., In case
separate Judgments are s¢ entered, the court by order may stay
thelr enforeemsnt until the satry of a subsequent Judgment or
Judgmentas and may presoribe such condi tlong as are necessary
t ¢ secure the beneflt thereof te a narty in zhouss faver a judg~
ment 18 entered.m ‘

Then I redrafted the added elsuse this way: "a
determination or ordsr goncerning some, but net all, claims,

sounterolaing, orossg-clalms, end thlrde-party clalime ariaing
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out of & single transaotion or ocourrence lsg provislonal and

©subject to revislon by the court until &ll such elsaias, scunter-

olalms, eross-clains, and third-party clains ars determined.”

MR, 4AMBLE: That would stlll permlt an ajpesal just
the ssme as in the sase the Heporier raaﬁ.i

DEAN KCAGAN: This cne that the Reporter read, yes.

Mil. GAMBLE: Your language would make that case

operate,

=

il

MR, HAMMOND: Ch, yes.

M, DCLER: I couldan't oleaarly get the diffevence
whk thcut studying 1t.

THE QHAIRMAN: Mr, Hammond, here le sonetiing I don'd
undarstand. You say, "Whea mors than one clalm for relief

arising out «f a alagle transaction 13 presented, thes coury,

upen the detersination 6f all the clalms arislng ocut ¢f the

same transactlon, may enter Judgment'.  Suppose there is not

mors than oneg, but there la only a clalm for rellief avising
oeut of a certain traonsastion. There is no ebjséticﬁ t¢ the
court's entering finsl Judgment uva that, is there?

M, HAMMCHD: Yo; because the Judgment wasn't forimore
than one alaln.

THE éﬁéiﬂﬁ&f: I know, but you don't deal with a case
where there is only one clalm for rellel arlslng out of the

transactlion, Yon say that the partial Judgment that you talk

- about may lasue only 1f there ls wmore than one olalm arising
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out of the same trensasction and all those aumerous claims

;‘a?iﬁiﬁg out of the transaction have been determined.

DEAN MORGAH: That is the only situation that (b)
soverad originally, swhen more than one claim for yellef 1s pre-
sented. |

THE CHAIRMAN: No. Thet polnts to the view of the
original draft., e weren't talking about arising out of the
same transactlon. We were alking about the existence of more
Ehaa‘ané clalnm which might arise outl of different transsctions,
Now we are 8wlitching asround and talking about mors than one
elalm arising out of & siagle transaction. This 1o all right
a8 1% 15 stated, but it eliminates the case of a partial Judg-
ment in ocase there is only une ¢laiwm arising out of a partieu-
lar traasaaticﬁ, and that elaim ls finally adjudlosted and all
tihw lssues relating to 1t. There ls no provision for a
S§pﬁ?&ﬁ§\juﬁgm@ﬂ$ for that. Isan't that ao?

| DEAN MORGAN: 1 don't see anytning in 54 about a
Judiment on & slngle olaim. |

THE CHAIRMAN: Under S% as it stands today, if there
le more than one olalm involved, that dogsn't mean more than
ene clalm arising out of the same transaction. It means two
or more olaims thal may be wholly unrelated transactions, I3
says when all the lasues rglaﬁing e a y&r%ieula@ one of those
claims are dlsposed of, you may enter a partial prelluinary

Judgment.
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LEAN MORGAN: Rlght,

THE GHAIIEAWN: But now I contend that that first line
in the present Rule 54(b) isn't talking about more than cne
olalm arlsing Duﬁ of the same transaction, It means a case
wﬁéf%'tharﬁ ig more than oae olalnm invalv@é, without regorq to
whether they arlise out of the game zyansastiuﬁ. They may be
cut of dlfferent transastlons, The propogsed vedrafls, zs I see
it, Geals only with the case where there 1ls more than ohe ¢laim
ariéing cut of the same transaciion.

DEAN MORGAN: You are right.

HAL, HAMMOND: I think you ave right.

DEAH MORGANY It makes an omlgslon.

THE CHAIRWAN: It deesn't deal wé%h the case where
there is more than one ¢lainm in the wotion, but only wlith the
eass where there is more than one elaim avliging out of the
same trensection. HSo I think we wlll have té gottle the dques-
ticn of principle here, and we haven't gotten very far with the
detulls of draftsmansbip 11 thal ls what we are struggling o,

| e ﬂlé decide thot we didn't want the thing éeslt
with in 41, that we dld want 1t put in 54, Is there any other
gquastion ﬁﬁﬁiﬁﬁ to what we should do, gxeapt'@u&aﬁzaﬂs of
draftemanghlp on 549

JUDGE CLARK: No. I atill think that this does
sverything ﬁ?. Hammond wants $0 40, and I an satlofled with 3¢

exeopt that now wa want 0 put in something about dlemiseal.
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I haven't quite worked that out. Have you any ides on that,
My, Mooret

PROFESEOR HMOORE: Ho,

JULGE OLARK: 1 should think we could work that lnto
line 13, What we want to get in there is "whioh inecludes dla-
misgsal’, I haven't quite seen how o put the words together,
but I don't think it is impeossible. I think 1t 1s Just & ques-
%&gn of getting dismlssal into thalt sentence. Outslde of that,
I réglly’tkaught we had made soms progress wlth this,

THE CHALRMAN: Let's ses if we avre agréaé on the
prineiple, We want to provide hers that a partial Judpment ls
the only provision that shall not be final,

JULGE CLARK: It shall be filnale-

THE CHALRMAN: ~-yhere 1t is perfectly olsar that
there lsn't any other o¢lalm in the ¢ase, but not final whers
it is not elenr, lnvolviang the same transaction. |

JUDGE OLARK: That 1s 1t exsctly.

TH& CHAIRMAN: A coummon lasue of fact or law.

JUDHE CLARK: Thst may be a 1ittle too broad, [ sup-
pose.

THE CHAIRMAN: I suggest that we refer this t¢ the
Reporter, with the discussion. I think the best thing to do is
t0 take a new shot at 11, by mell or atherﬁise.

MR, DODGE: I should like to ask one question along

the line of your last comment. Huppose there are two different
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clains syising out of the transacilon and 8 third ¢lalim wiioh

cgeea not, and the sourt has determinsd sall the i1ssues materisl

to one of the two elsims and the counterolalims relating te 1y,
but hasn'l determined the other issue arising oul of the saune
slrounstances or the outsids elasim. Is t&éﬁ kind of sltuation
suvered by the first seatence of (b)%

JUBGE CLAAK: I should think it would be, Lot me
gay firet, as to intent, of covurse there we don't want L0 have
it fiﬁaz“ We want 1o ssy it 1s provisdonal. That 1s what we
Intend t0 do. The nsxt question 1a whether the language does
1t ¢or not, I think 1t does. Hr. Hamaond ralves the gquestion
that he thinks probably 1t doesa't, The reason I think 1t
dong ls that where you say tw0o olalma out of the zsame transae-
tien, you mean two differeat forma of rellefl in the alternative,
or sonething of that kind.

MR, pObae: Yeasa,

JUDGE CLaRK: I think that when you use the words
fpsrticular elalm® arising out of the transastion, you sover all
that. A partiocular e¢lalm means all the kinda of relief you
oan get out of the franssctlon.

HR, DODGAEs  That is, you lump eounts one amd twd o=
gather in the word, singular, "olaim,t

JUBDGE CLARK:  That 1s teuse.

R, DODGE: I should think that is doubtful as a mat-

ter of coenatrustion of that 1%&%&;&%@.



1370 Ontario Street

The MASTER REPORTING COMPANY, lnc, 51 Madisan Ave.

540 No. Michigan Ave.

Nationa! Press Bldg.

Cleveland

New York

Law Stenography ©® Conventions @ General Reporting

Chicago

Washingion

JUDGE CLARE: That ls about the issue Mr. Houmond is

irgigin?. 1 don't want to be insistent on 1t. I have iried to

set forth this view of clalm, and 1% has Saken somewheres, and

acnewheres 1% hasn't.

HA. Br, Bammond left out count thres, whilech

g tne extranecus ong.

DEAN MCRGAN: That is 1t. It geems Yo @e we ought to
have a sentence deallng with the case wlith & separals and dis-
tinet elain, and then hg?a By, Hammond's for the olalns that
sirdee oyt of the same transaction., I think you can't make
thet tou elenr. That is my paiﬂt.

JUDGE OLAK: As a matter of fact, I thiank 1t would
almost do it on Mr, Hammend's theory, wouldn's 1%, 1f you put
in line 3, after the words fparticular elaia®, "all olselms and
21l counterolaims whioh avige out of" or "arialng cut of" the
court "may enter a judgment disposing of sueh elalums.! You
have Jjust broadensd the partlieular elalw. You have broadensd
"a particular olaim snd all counterelaims arising out of the
transsetion®,

M. DODGEY  That ie Just what I had in mind, some such
language as that,

© JUDGE GLARK: I think you have to do 1t in line 1h,
down below., 1 don't ses why that doesn't yéaﬁils&lly sover
what Mr., Hammond wanted and what you have in mind,

MR, DCDGY: I should think 1% would.
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JUDHE ULAAK: You have 1o be sure the punctustion is

s

Ccoerrect, snd 80 on,

DEAR MCRGAN: You don't want ihﬁ coury to rely on
punctuation, do you? At least, I don't. I would rather have
it 80 olear that y$u4één't have 10 depend upon a comma Or &
gamlcolon or a oclon.

JUDGE DONWCHTH: I should like to ask Mr, Hammond what
igwtﬁé miachief ﬁaatﬁig amenduent 1s intended to guard against,
As 1 understand it, the Supreme Court has sustained this by a
deeision that is satisfactory. Why disturd this? |

M., HAMMOND: As I sald, I think probably the Supreme
Uourt deeision has taken ocare of it, but it did seem to me, 1f
you were stating a rule on the subject of entering Jﬁégﬁéﬁté |
geparately, 1t was sometulng that ocught to be stated in the

rul

e

wii, DODGE:  The Supreme Court case Aidn't eover a

gase where there ore three elaims, such ég L sugzested, 1w
correlated and one outslde. They had ¢ne claim and others that
wore entirely distinet from 1%,

MR, HAMMOND: Yes. .

MH, DODGE: vwhioh arose out of different clroumstances.

Mit. HAMMONI: Yes, by the same plaintiff.

Mit, LODGE: Hoe it éidn‘ﬁ deal wﬁéﬁ the sane point that
you and I have been dlsocusseing, |

M, HAMHEONDY Ho,
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JUDGE OLARK; You ses, the Supreme Court dsclded
affirmatively on what ls roally now the first santense of the
rule, that you could enter a separate Judgment. Inferentiszlly,
the BSuprens chrt'raally gald that 1€ you didn't have those
sonditions, you @éﬁl&m*ﬁ gnter & flnal juﬁém@at. That is the
infersnce. What we have dope here iz toO strengthen the ruls
and thus make complete that negative infersence that the Supreme
Gourg ﬂuggasts,ra@& I think that wes in the original rale, The
de&i%abiiity of having 1% in 48 that there has been 50 much
misconstruction of 4t. You ses, the Supreme Sourt's decision
18 not sffirmative, It 18 the satter of the inference you
arsy from i1, and 1%t 18 a good inference. I mean 1t 18 clearly
in the deelision, but nevertheless there ig that step. #hal we
are eying t0 4o now la $0 gpell 1t ous ané mseke the rule
cemplete on both sldss. Before, 1t was conplete on only one
side, My langusge perhaps ilsn't grematleally very sound,
Before, the ruls was lopsided, and this adds the other half of
the rule,

SENATCOR PEPPER: Mr, Hammond's idea ls that Insteasd
of saylng, "For an interpretation of thlg rule ges declision of
the Supreme Court," the thing 1o do is to make the rule gelfl-
sustaining in accord with the deolsion of the Court,

THE CHAIRPMAMN: 8o that you don't havg-%a hant up the
declsian to see what the rule means.

JUDGE GLARK: 1 think that ls true. I think Hr.
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Hammong andé I agree on that. Then what we are dolag, I want to

"siate also, is Lo see what language best carrles that out.

TAE CHALRMAR: § am gettlog nmore pefuddled here as
1 81t and resd this added olause. "A determination of, or
order congarning, some, but not all, of the’iasues material to
& partioulsar olaim and all counterclalms arlsing out of the
tranvastion or coocurvence whileh is the subject matter of the
clalm is provieicnal®, On the very face o 1%, 1t seems to
ref%?Ata & onse where you naven't declided all‘th@ issuves that
are material, the devislon of which has to ae'maﬁa in grder to
reach a Judgment, Tnat is the way i1t reads to me, "4 determi-~
nation of ... some, but not all, of the issues asterial (¢ &
pgriiaularral&im“. If you try to enter a judgmeni on ﬁhgﬁ, %;f
is a provigional order of Judgment,

JUDGE GLARK:  That 18 1%, yes,

THE CHAIHRMAN: Bubt you are nob really sntering s
Judgment on the elalm, because there are some lssues remsalning
to be decloed, material lesues, before you oan gay the Judgment
ought B0 run, as L get 46, 1 don't know.

JUDGHE GLAGK: That i1s true, oubt it 1ls & aore resl
gqueation than the wsy you have sitated would laply. You see,
what ha@penﬁ, i Tind, in the distrlct cuvurts ls that every
time the oourt says anytilng, scmebody writes up an order, and
thnt 18 entered. The most usual way tols thing comes up is

that & plaintiff »ill have made three alternative statements
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of one casuse of actlon. He will oput it in three different

forms, There will be & motion to dlsmies one of those, and the
court, without thinking much sbout it, will mark down, "Motion
gpaateé.ﬁ Then somebody, probably the defendant, writes un an
order which says, "Upon heasring all the ?é?tieﬁ,“ and so forth

and 80 on, "the motlcn is granted," Then the plelntiff is in

a dither asbont whet to do., Hust he appeal then, is it a final

Judgment, or what?

THE CHAIRMAN: You are dealing, aren't you, with a
case vhere the use of an order dealing with one elalm incident-
slly decides an ilssue in another one., Isn't that the kind of
s1tuntion you have in mind? I gathered from your illustration
that you were talking about a situation where the court had to
declde on one o¢lalm, which might be a full order of Judgment
Tor plaintiff or for defendant, and incidentally neceasssarily
declded one of the lssues in snother o¢laim that was still pend-
ing snd not gonsidered; cne of the issues, but not all. There-
fore, this order for Judgment on one claim 1s 8 provisionsl
Judgment, not final, snd can't be appealed under the terms of
this rule,

JUDGE CLARK: Of course, that would be one slfuation,
but 1 had hoped that we had sald a 11ittle more than that, too.
I should hope that &aé not the only situation.

THE CHAIRMAN: Maybe not, but ! had been thinking of

1t in terme of the order, an order or determination that




The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave,

1870 Ontario Street |

 Mational Press Bldg.

Cleveland

New York

Law Stenography ® Conventions @ General Reporting

Chicago

Washington

59

entersd into the matier of the very partieulsar elalm you are

" talking sbout, coneerning some, but not all, of the ilssues

material t0 a psrtioular eclalm., I was wrong about that, because
the order we are referring to may net be an order entered in
connection wlith the particular clalm, I% may be an order
entered relating to some other c¢laim but lnvolving one of the
same lasues, 1 am getting more muddled about this every minute.
| JUDGE CLARK: I roslly think w»hat you are dolng is
ra%ﬁéﬁ faveorlng HMr, Hammond's version of Lt, I mean by what
you sakd. We were uslng the words "particular olalu’ here as
belng & 1Little broader than that, as the particular legal con-
troversy ocut of cne transastlon or cesurrence., OFf course, Hr,
Hammond has sald that that language ian't qulite broad enocugh
to include a partioular o¢laim stated in various ways and for
arious kindas of relief.

THE CHAIRMAN: Suppose you have s olalm and a eounter-
claim, =nd the deelsion of the counterclatm involves the de-
eislon, we 8ill say, of one of the isesucs in the ¢hief claim,
The sounterdlalm ls tried, and an order 1is made on 1%, Judgment
for the defense. That Judgment, that erder, is the dscision
of aome, but not all, of the lssues in the main clalm. Under
the expliclt languaze of this, 1t is interlocutory and pro-
visional a2ll aleng the line. It doeun't even seltle the oounter-
clalm, anc ne Judgment willl be entered on the cotunterclala,

Is that a posslble oase?
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JUDGE CLARK: Yes, that is a very actual ocase, and
that is reslly the Audl Vision case, whioch was Just such a
al tuation.

THE CHAIFMAN: I don't read thg rule as making that
glear., As 1 pread it over and over again, I thought 1t meant an
order in the chlef elaim settling one of the lssues in the
chlef olaim, but I was wrong about tha%,

JUDGE GE%RK: It means more than that.

THE CHAIMMAN: Yes,

JUDGE OLARK: It could mesn that, but that is only
one possible situation. We wanted to cover more than that, really.

THE CHAIRMAN: VWhat ie your plessure about this rule?

DEAN MORGAN: Hr, Chalrman, I think you cught to have
ong paragraph that deals %ithra claim arising out of a single
transattlion that is Jolned with one or more clsims arising ocut
of other transactions, providing that when the single transas-
tion and all ecunterolaims, snc 8o Torth, connected with 1%
are dlesposed of, then you may have & separate Judgmenti at any
stage; but that when you have several claime arleing out ¢f the
same trunsactlieon, then you can't enter the Judgment until the
whole transaction 13 olesned up.

THE CHAIRMAN: I am afrald the only beneflt I am
getting out of thle argumont is thet, 1f you keep it up much
longer, we sre golng to have slthsr a poem or a lyrie.

DEAN HMORGAN: what Mr, Hamnond has done ig $0 desl
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with the second situation. I think the firet situation hssn't
been deslt with and ought to be dealt with. 1 think maybe the
Repoprter's draft does do 1%, but 1t dces 1t in suoch a com-
nregsed form and using Eh@ltéfm fglain® as m=aning all the
'alaims that arise wut of a slngle %?&ﬁ@&&ii6§,

THE OHALRMAN: Do you think we had better Wy to make
2 dréft &% this moeting or ref:or the matter baok to the Re-
perter?

, H DEAN MORGAN: I would rather have the Reporter

struggle with 1t sone more, in the light of the suggestions
we have had here, The Reporier, you see, comes $0 this with a
long nackground which began way back in the ¥ale Law dohool,
that instltution down at NHew Haven that is 80 handasomely housed.
They b@g&n\w&y pack there, before itlgaﬁ handsomely houssd, to
tnlk about csuse of setion. He sﬁi?réqu;mefe con troversy,
I can glve you resus of stuff with people dlsapgreeling with him
on epuse of astidn, With Thurman Arnold finally saying that, the
Supreme Court came around to Clark's way of dealing with the
thin %o |

JUDGEE OLARK: 1t ie elted six times in one cplnlon,

DEAR WOCRGAN: With that in mind, "elain® seems %o
have a fairly clear conoept o the Revorter, and it ééé%ﬂ't
have a fairly @iﬁér eoncept te anybody who isn't acqualnted
with that,

SENATCR PEPPER: No.
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pEAR MOBGAN: I am at Hervard Law School, bul, re~

»member, I was a ¥aole Law Sshool man at that time. I may have

forgotton 1t since.
JUDGE ULARK: I hope you remember what Hr. Ueorgs
Yiokersham sald about Lt at the first meetlng of the Comuittee.

He gﬁﬁ%@ﬁ to know what "sause of astion® was, I saldg, "We have

Left it out because no one sesus Lo know wvhet 1t is.% He

ssld, "You define 1t," and he got the ldea. He wasn't & Yole
nan. |

But let me say in &1l sericusness thai I see Ihe
point, and I am not golng to try to insist hers on my defini-
tion of this and make a ocontroversy. I have ths feeling that,
1 fyou would rather have 1% done thls way, ae My, Morgsn suge
geate, it can be done, and 1t won't toke so much spacae,

SENATOR PEPPER: I move that we procesd glong the
lines of th@ handsone conecesslon just made hy‘the Aepor ter.

DEAN MCRGAN: I second the motion.

THE CHAIRMAW: I think 1%t ia perfectly clear that at
lezat some of ue won't be able 1o pass gaagﬁﬁﬂ% on this thing
until we see the ney, concrete draft and get owr noses down
én 1t. 1 tallk in the alp unless I have something typed befove
me. 9o, unleas th@reiia objection, we will raga? the matter
t¢ the Reperter for redraft along any lines that he spells ocut
of cur discoussion, snd let us then take that as the bzzis and

see whether we like 1%, Haybe we will have to mest again.
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I am beginning o think we will have t¢ mest agaln before we

hend these rules out for discussion of the bar, but thers is no

gresnt herm 1€ we do.

JUDGE DCNWORTH: I should like o make the observa-
tion, Mr. Chairmsn, that I think we will be very lueky i€ we
emarge with a new draft that 1s as good as what we have here
and as free from adverse orlticlism in the courts as what we
have here. -

THE CHAIRMAN: ¥You mesnn ss what we have in our preg-
ant rules?

JUDGE DONWORTH: Yes.

THE CHAIRMAN: ©h, yee. Well, there is something in
that. Ye are golng to have a chence, 1f we get kioked in the
tall end on thilsg, to change our minds before they go inte
effect.

JUDGE CLARK: I myself should want to alm higher than
that even 41 I dldn't succeed, because thls rule may not have
had direst eriticlem, but certainly in the indlrect ambigulty
that s ralsed I think 1t 48 one of the most @ifficult of ali
the rules. The situstlon initiaslly was a diffieult one, of
aourse. A&t aﬁy rats, I am goelng to alm blgher than that.

eoo Brief ?aaeéﬁ cee

THE GHALRMAN: We are on Rule 45, Subpoens, and

an smendment has Leen made {0 that, in the first place, to

provide what olerk shall issue the subpoena, according to the

o EE————
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lecation of where the witness ls t¢ be examined. The other
amendment 1s one which allows the subpoena to be 1ssued for

duees tesum, to produes a dooument without a prelisinary order,

in the tsking of a depoagltion, subjeot o ﬁﬁé right of the
fellow subposnasd 0 apply o the court fer relief on the
g?@ﬁ&é that 1t 48 oporeusive or 1a§ra§$r.
boes anyb@ay want to make any further suggestions on
Rule M52
DEAN MORGAN: I went to know, as a matter of poliey,

vhe ther the rule shonld extend the statute 1o cover witnessas

found but not residing within the hundred-mile linit. Judge

Clark had s memo on that,

JUDGE GLARKS Yest. We were asked the question ape-
cifically as to vhether the exlsting rule and, in faocl, the
redraft, toe, extends the statutory right of subpoena, and I

think the answer 18 that 1t oloarly does, If you want o look

- at the note we wrote on that, 1t is another one of those under

date of June 24, We have & long comment on the law,

JUDGE DOBIE: That hundred mlles coordinates it with
the witness, lan't that right, Charlie? Isn't 1t the rule
abonl su%geangg in oivil sasss that you can get a man &aﬁﬁiﬁ&
of the district 1f he le within g hundred miles of the placer

PROFESSOR MOORK: That ls correct.

JUDGE DOBIE: 30 tids coordinates this with that,

OFf sourss, orlminal subposnag 3&3 all over the Unlited Siates,
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SENATOR PEPPER: Mr. Chalrman, do we need "also" in
Line 12 of this proposed amendment? What 1t meang is that
in addition %o there being a subpoena to attend, there may be
a subpoena duces teoum, but Lt doesn't réfez to anything that
is preoeding. )

- THE CHAIRMAN: In line 12, the word "alao" is to be
stricken, Mr. Reporter. That doesn't mean anything.

JUDGE CLARK: Yes,

MR, DODGE: Shouldn't there be some qualifiaatien of
that statement about 26(b), as we made in the other rule?

| DEAN MORGAN: ‘f"within the soope of Eé(b).“

THI CHAIRMAN: VWhat phrase did we use before, as a
gubstlitute for that?

DEAN MORGAN: ‘*"withln the secope’, I think 1¢ ls.

THE CHAIBMAN: “any of the maiters raquireé to be
disclosed’, or sometﬁiﬂg, "hy Rule 26(b)",

SENATOR PEPPER: UWe used "within the scope" befaors,
and that 1s the running head note to the subdivision in the
rule. It makes 1t econvenient for orosg-reference.

THE CHAIRMAN: The aaggeszicn, Hr. Beporter, is that
the phrass, "relating to any of the matters mentioned in Rule
Eéibﬁ,“ be modified aéaarﬁing to the way 1t 1s being modified
in the like ?hr&se in the previous rule. RO yau remenber?

JUDGE CLARK: Yes,

THE CHAIRMAN: Can you make the wording conform?
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- JUDGE CLARKY  Yes,

THE OHAILBMAH: 1 have forgotien how the change was
made. We had 1t originally that the district court in the
dlstricet in which the deposition was to he taken issued the
subpoena, How we say the ¢lerk where it is %9 be served. Way
dld we make that change?

JUDGE OLARK: We recomaendsd in the supplement that
it not be made. I am told--I say it with great deferensce to
ﬁena{éf Pepper, who said I shouldn't bring such things up--
that we made 1%t because the Chalrman urged 1%.

THE CHAIRMAN: I urged 147

JUDGE QLARK: That 19 what my assleatants tell nme.

Tﬁy’éﬁéiﬁﬁéﬁx I must have been asleep at the switoh,
because J a&n‘t even remember why we made the changse.

JUDGE CLARK: I am frank %0 say I don't remember 14,
Maybe 1% len't impsrtént, but that 1ge~

| THE CUHAIRMAN (Interposing): We swltched from the
clerk of the district where the depositlon iz to be taken to
the elerk of the distriet where 1t 1a to be served. i aen't
gee any peini in that,

SENATOR PEPPER: I think I sgee, Mr., Chalrmen. The
provision ia that where the subpoena ls to be served within
the distriet; then 1t is the olerk of the district court where
the aetion 1s pending who lssues the subpoena; but in all other

cages 11 1g the elerk of the dietrict court for the ﬁié%riet in
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which the deposition 1s to be taken. $¢ there l2 the initial
statement that it is to be done by the clerk of the district
coury, snd the followving matter speeifies the cases 1ln whiloh
it is to be ﬁéﬁe by the one clerk and by tho other.

THE CHAIRMAK: "where a gubg@aﬁa is 10 be served
within the districti vhers the asctlion la pending or wlthout such
district but within 100 miles of the place of ultimate hearing

' @§ trial, the elerk of the district court where the action le

pending shall lssue the subpoena.®

I suppose that corresponds with the present rule as
to that sourt's power to lssue a subpoena for & wliness to
appear at the ftrisl. »

SEIATCE PEPPER:;  That is right.

JURGE GLARK:;  That ls trué.-

THE GHAIRMAN: It corresponds exactly w#th 1t.

JUDGE GLARK: Thal is correct.

THE CHAIRMAN: We did that because we thought that
the Judge in the cowt where the case was golng to be tried
was in a muoh better position to kuow whnether the subpoena was
belng abused or whether the material was coapetent.

SENATOR PEPPER:T  That ls right. That i1s the polnt.

THE CGHAIRMAN: 5o we made thal change. For instance,
lnstead of having a dlstrict Judge over in New Jersey issue a
subpoena in a cage pending in New York, we had the New York

diatrioct elerk do 1%, because the Jjudge in New York would
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congider 1t & contempt proceeding, and he would know &1l sbout

‘the case pending in court.

SENATCR PEPPEN: That 1é right.

THE &Eﬁlﬁ%ﬁﬁi I am beginning te think I wasn't such
a fool ag I thought I was, 1P I suggested this thing.

JUDGE CLARK: Yes, you suggested 1t. You suggested
1t on that gréunéi

‘ ’THE CHAIRMAN: Well, what 1s the obJectlon to 1t?
It éﬁcwﬁ'z am not very hot sbout it because I couldn't even
remember 1%,

"In all other cases the olerk of the dlstrict court
for the distriet in which the deposition is t0 be taken shall
issue the subposna.” B

What we do 1s to make the trisl court issue the
subpoena whenever it is to be served within a range where he
could serve 1t on a trial of the merits; in other cases, the
local court,

SENATCR PEPPER: That is right. I think that ls good.

DEAN MORGAN ¢ beﬁ'a 888, ...

JUDGE CLARK: I don't know that there is any con-
cluslve answer agsinst 1%, but I will suggest that all the
statutes exlsting before dldn't{ have thils. It went the other

way. All the deposition and discovery amd de bene esge, and

80 on~~-the whole practice before this has been the other way,

and you will find reference to the cases before,
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THE CHALRMAN: You mean that the statutes always
expressly provided as we had 1t in the first place?

JUBGE CLARK: That 1s 1t, yes; that the sclerk of the
federal ocourt in the distriot where the wiltness was 0 be
examined should issue the subpoena. ~

THE CHAIRMAN: That 1s pretty bad.

MR, GAHMBLE: What power would the court where the

“%sﬁiﬁn is pending have t0 punish the witness who was served

witﬁauﬁ the dlstrlet, but within 100 miles, if he falled to
Pespenﬁ?

THE CHAIRMAN: The statutes now give the court power
to issue a cubpoena withlin a hundred miles of the district and

‘to compe) a witness to attend, even though 1% is outside of the

dlstrioct, 1f 1t 1s within a hundred miles of the place of trial,
Am I not right sbout that?

JUDGE OLARK: Yes,

DEAN MORGAN: They can make him come to the place of
trial, all right.

THE CHATIRMAN: We are not enlsrging the jurisdiction
or power 0 lssus writs of subposna here. We are Just rsoog-
nlzing--

JUDGE DOBIE (Interposing): It is Just the same ag
in a elvil oase, '

JUDGE G&Aﬁﬁ: You have in mind, Hr. Gamble, that the

statute covers witnessss for trial, and the old depovsition
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statute contained this provigion. The sugmestion that we went
on before was t6 bulld by analogy t0 the witnesses for trial.
There is an argunent there, of course, for the contrary malnly
{you may say because of inertia) begéusg the depositions
statutes were all the other way. I don't ases that any greast
question has arisen about 1%,

THE CHAIRMAM: My position now ls this: The existing
gta§gt§g are the samg as our existing rule, tc¢ wit! bLubposna
_f@f é“depssiﬁiaﬁ should be lssusd by the clerk in the district
where the examination is to take place. That 18 the 2nd of 1%
to me. I oppose the changes here, although you may accuseg me
of changing my position., I have an idea 1t wouldn't have been
a bad thing Af the statute had always resd that way, bul mns 1%

doean't, I wouldn't move to change a practice that ls satisfac

§

tory enough, on some theory that the Judpe in the home court
s Dbetter éble to deal with contempt, and 80 on.

I sugpest (I don't move, beceuse I am Chalrman) that
this rule, subdivision (1), be allowed %o stand a8 it is down
to line 12.

JUDGE CLARK: There ls another polint,

SENATOR PEPPER: May I inguire, ln case the rule
woere amended as here proposed, whieh would be the sourt which
would grant the protection speaified in the latter part of the
rule? It seseme to me that there is something to bs sald in

favor of the convenience of having the cowrt with lecal Jjuris-
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diction ms the couri out of which the subposna shall hove
desued 17, during the takling of the depoeslitlon in that Jurla-
dietion, you have o have reccurss $0 the court to control the
agourse ©f the hearing.

THE GHALAMAN: ‘hat 18 the rule about that now undar
our rules? Here ie a case where the subpoena 1s lssued by
the eiaﬁk of the United 8tates Distriet Court in Chio for the
ﬁax;ng of the testimoeny of a wltness there for use in a case
penéihg in Hew York. A question arises in the courgseof the
examinatlion of that wlitness whether he 18 belng harassed or
whether the examination is gelng to questlong that ought not
to be asked him and whether he ought t¢ be punished for con-
temnnt for net ans%@ring. Under our rules, what eourt passes on
that? | |

PRLOFESBSCR HOMREY Lf the action is made before the
hearing, 1t 18 nmade to the court %h%?% the actlon is pending.
That ie %0{(b}, I the motlon is made during the taking of the
depoaition, to terminate or limit, i1t can be made elilher to
the court where the action 1a pesnding or to the court where the
deposlition is belng taken.

THE CHAIRMAN: Does that snswer your questlon?

SENATOR PEPPER: I was Just struggling 1o sus tain
the suggestion that you made at the former meeling and saying
that I think the reason that you made is'gaa that, in the

event objectlon 10 something that was happening in the cowrse
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of the taklng of the depositione was 10 be made the subjest of
recourse e the court, 1t was more convenlent 1o have had the
subpoens lssued by the olerk of that court, s¢ that you could
go before the court and say, "Under the statute your ¢lerk hasg
Lssued this subpoena, and it is belng abaéeé, and we want |
relief agalnst 1¢,Y rather than to aave to ask thst Judge to

glve protection in the course of something that 1s belng done

- in response to a subpoensa lssued by another court,

I remember thal queation was pretly well dlscussed

#

before,

THE GHAIRMAN : You can gay. that the reagon for depart-
ing from the present statute 1s now found in our discovery
rules, in ths nead for supervising discovery,

SHHATOR PREPPUR: Preoclassly.

JUDGE DONWORTH: As Mr, Moore has Just vpointed out,
speaking of our existing rale, 4t ls very plailn on the subjeot,
a8 noe doubt Senator Pepper hasg in mind. But just to bring it
out, Hule 30, subdivision (b), provides for the case. After
the service of the notice, "the eourt in whioch the action isg
pendlng may make an order limiting, and 8¢ forth. That is be-
fore the deposition beging usually, I suppose. Then in sub-
délvsion {4) of the same rule, about the middéle of (d), in case
the taking of the depositlon appesrs t¢ be eabarrsssing or
¢ppressive, "the court in which the action ise pending or the

court In the district whers the deposition is belug taken may
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grder®, and 30 on. I suppose the peason for glving the alterna-
tlve there lg that lhe witness, 1T he is velng embarrassed, may
bpe st 8 long distance from vhere the court ls slitiang, vhere

the esse 18, and sé that e may get ilmnedlate and local re-
Hresd. ‘

SEHATOR PEPPEN: My recollectlon is that, with that
thoupht in mind, ﬁe'ﬁhwughﬁ it would be mors congrucug 10 have
the protectlon asked of the court out of which the subpoena
had lésued then te ask for protection agalndt the abuse of a
subpoens isaued out of another sourt.

JULGE DONWORTH:  Wouldn't 4t embarrass the witness
it the deposltion is taken &t a dietznce from the place where
the action la brought?

SENATOR PEPPER: But thisz provision is that if 1% is
taken at a dlstance from the place where the actlion 1s pending,
then 1t 19 the olerk of the local eourt where the doposition
is belng token who issues the subpoens. |

JUDGE DURWORTH: Yes,

SENATCR PEPPER: Then 1t would be 10 that local dis-
trict court that recourss would be had for protection against
the abuse ¢f the subpoensa.

MH, DODGE: Eﬁmf is the prior practioce, lsn't 187

SENATOR PEPPEA: Yes, I think so.

MR, DORE%; I remenber doing 1t that way.

PROFESSCR BUNDERLAND: Isan't there an option theve,




1370 Ontario Street

The MASTER REPORTING COMPARNY, Ine. 51 Madison Ave.

540 No, Michigan Ave.

National Press Bldg.

Cleveland

Law Stenography @ Conventions © General Reporting New York

Chicago

Washington

hrb

Senator, that at any time during the taking of the deposition,
.no matter wvhere it is taken, you cap apply te¢ elther courtg,
whichever 18 more convenient? You have a cholce.

SENATOR PEPPEH: Oh, yes.

THE OHAIRMAN: You see, this proposal is to have a
subpoena lgsued by the court in which the actlon 1s pendlng
even 1f 11 1s without the district, as long as 1t is within a

hagﬁra& miles., The 1@&& may be to correlate the subpoenas

with the supervision, but it doesn't really get very far with

1%, because 1t goes out only a hundred mlles; snd 1% 1s only a
very partial meeting of the praﬁlem, because as goon as you get
over in another state, taking a deposition there, the court in
whlch the actlon 1s pending doesn't issus/tﬁe subpoena. S0 I
don't think a very valuasble funotion is gérfermeé as far as
suyﬁ?visien.' It doesn't go far encugh, and it can't.

SENATCR PEPPER: If you insist on not supporting your :
orlginal posltion, T don't feel bound to do 1t any further, sir.
(Laughter)

THE CHAIRMAN: You remind me of the time when Molarl
was teying to get me to fake a writ of gertiorari on a case he
had in the Bupreme Court. My office was under Attorney
General Dargent's. I was Bollioltor General. I heard a heil
of a racket up there. I was called up finally, and there was

0ld MoGarl yelling for a writ of gertiorari

and the old man,

Sargenﬁ; was flghting tooth and nsil with the solicltor. He
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wouldn't give in at all. Hils face wss red. 1 looked the situa-
‘tion over a little bit, and the Comptroller General had no case
at all. I thought I wouldn't apply for a wrlt, but then I
tncugﬁt, "0h, the devil, what's the ﬁlfferencs? The old man

here is pretty worked up." 8o I apeke up and sald, "Hr.

Attorney General, if the Comptroller General feels as badly as
all this about 1t, I will authorize him to file a petition for

‘cergiorari."  But the Attorney General declided, to my rellef,

that he didn't have to give him an order. (Laughter)

I am aeﬁservati?@ about ehanging existing practice in
this thing because of some theoretical.idea. I don't belleve
I was right about it. | |

Is it agreed, then, that I may retire on this and
that the new language in line 6 down to the first three words
in line 12 be stricken out?

That leaves, "The subpoena may command the person
to whom 1t 18 directed to produce documents or tangible things
which constl tute or contaln evidence relating to any of the
matters menticned in Rule 26{b)," (that reference to 26(b) 1is
to be amended 10 corregspond to a similar change in that phrase
which we made in the earlier rule) "but in such event", and so
forth. -

The effeet of thié in 12 to 16 is to require the

subpoena duces tecum to be issued in the first instance wlthout

an order of the eourt, and if a man complains of 1t, he then
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goes 0 the coury for relief. Under the sxisgting rule, if you
wanted 10 have produetion of documents on the taking of
deposition, you would have 1o apply t¢ the court in the flrst
instance for an order.

MR. GAMBLE: Mr. Chairman, would you not want to re-
gtore the clause, *for the district in which the deposition ls
to be taken®, in lines Y4 asnd 5%

i THE CHAIRMAN: Yesn, surely. The bracket would g¢ out.
You éﬁ@ right. If you are siriking ocut what I suggested 0
atrike out, you wéuld also restore the language now in the
braokete in lines 4 and 5. '

Is there any other change ycﬁ want $0 make in 457

JUDGE OLARK: There is no change that has been voted.

There is that other questlon which comes up with reepeot to

45(e)(1), as to whether U5(e)(1) enlarges the substance of
24 U.8.0., seotion 654, I was asked to graéﬁea sone study of
it. I produced the study, ang X don't believe there ig any
questlon but that it does extend the statute.

DEAN MORGAN: If you could cateh a California man
within a hundred miles and put a subpoena on Bim, he would
have 10 stay around and glve his deposition.

JUDGE CLARK: That 1s right.

DEAN MCRGAN: He would have to come to trial, too,
wouldn't he, on thia?

JUDGE CLARK: ¥es, that 19 1%, I think, Before, the
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the statute limited 1% %o %ssiéeaee. Under the statute, 28
U, 5.6., seotion 654, subpoenas were allowed o run outside of
the distriet, "provided that in elvil causes the witéﬁaaeg
living outside of the dlstriet in whioh the csourt 1s hsld 4o
not 1lve at a greater distance than one hﬁné?&é niles of hold~
ing the same.¥ ‘
THE Qﬁﬁiﬁﬁéﬁzl Where does ocur language ciffer from

tﬁa&hstatuteg A

) JUDGE QLARK: "A subpoena reguiriag %&é attendance

of a wltness at a hesrlag or trial may be served at any place

within the district, or at any place without the dilstriet that

is within 109 miles of the place of the hesring or trial speol-
fled in the subpoena',

THE CHAIRMAN: I see the statute deals with the nlacs
of trisl, 100 niles from the plaee of trial, and ﬁhis deals
with 100 miles from the piaea of the deposition, which may
be 500 miles from the place of trial. Is that the poinw?

JUDGE OLARK: No, 1t is a litile more than that.

The statute restricts the hﬁﬁﬁréﬁvmilﬁﬁft@ the place of living.

DEAN HMORGAN: You have to reslde within 1%, Thls
fellow Just has to be caught within 1t. |

JUDGE CLARK: This way 1t 1s Just the plé@a of sere
vice,

THE CHAIBMAN: Ch., There 1s some protection for him
beyond that, isn't there? Yes. Subdivision (2}-'x
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JUDGE DOBIL: In other words, under the old statute
1T he lives more than a hundred miles but happens to be within
s hundred miles you ean't geab him; 1sn't that right, Charlie?

DEAN MORGAN: You oan under the rules, yes.

MR, 39@&3:) But you souldn't under the statutle. The
rule broadened the statute, diﬁn‘t 159 7

DEAN MORGAN: Yes. Have there been any declsions
under 1%7

JUDGE GLARK: It has been referred to, I don't kanow

~ thet any question has been made ebout 1¢. Hr., Chlinger, ths

conmentator, in 2 éﬂliﬁg@r’s'?@éeral Practice 227, ssys, "The
Advisory Counmlttee states that Rule %ﬁiaﬁtl} continues the
subgstance éf the present saction., See volume 3, page 576. It
may be pointed out, however, that the ruie ig 1ln terms of the
dlstance of tha place of service rsather than of the witnogs!
reslidence from the place of the hesring or trial. The effest
of the rule seems t0 be 0 drop the limitatlon placed upon the
place of residence,®

I reforred t¢ 1t 1n the course of one deolsion, I
dontt hnow that 1t 48 vory important., I don't know that there
has been any partieular discuaslion about 1t as sueh,

Mit, DODGE:  What 1s the sltuatlon vhere a reéldemt
of Ualifornia happens to be in Providence, Rhode Islsnd, and
is summoned there to testlfy in & trial to take place two

months hence in Boston?
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DEAN MORGAN: He 1s stuck, under tils rule.

MR, HAMMOHLE: That is what ¥r, Lemann was worrled
about,

DEAN MORGAH: That la right.

JUDET DOBIK: He 1s stuck under our rules, but no
under the other,

THE CHAIRMAN: Not under this rule, because we are
éggling with depositions here.

) MR, DODGE: At the trial.

DEAN MORGAN: This 1s B5(e)(1).

M, DCDGE: Bule 45(e){l)., We have a simllar ques-
tion under %5(a)(2).

JURGE CLARK: Rule #5(a)(2) has & limitation, I
think, hasn't 1t%

ﬁé. peDGH:  (a){2) is dependent upon the place of
ssrvice. Did we mean to mnake that ehange 1n the prior gtabu-
tory nrovision?

JUDGY CGLARK: Did we mean t¢ make the change in (e)?

Mit, DODAE: Yes. Did we mean to make thls change
%s incrsase greatly the--

JUDGE CLARK (Interposing): I don't know, really,
At a matter of fact, I can't remeanber bask ‘o the Ilme when we
originally did 1%, whether 1t was inadvertent or lntentional.

DEAN MORGAN: I think 1t was ilnadvertent. I don't

think we meant it. You drew the ruls, Bdson,
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PROFESL ﬁﬁﬁ%{&ﬁ%&. I don't think there was any
&igﬁéﬁsisﬁ, |

DEAN MORGAR; I don't think so,

SJUDEE CLABK:  We could go back and 1ook up the
z?aﬁ§6?i§ﬁ. \

THE GHALAMAN: You wean ipn the ocase of a deposlition,
suappese s witness lg btravellng avound, he lg in New York, wmnd
yau gant to take als doposition. He is spending a month up
at Saratogs Soriags. Under wur pule, 1T you pade the hundred-
mlle Liait from hls resldence, you sould make hlnm appear fop
Y é@pﬂéitﬁ&ﬂ only withln & hundred niles of his residencs in
Galifornia; but under our rules, belng a -nonrﬁgié@ﬁ%, ungsr
Hule #5(a)(2), you could subpoena him in New York to #lve his
deposition in New York, provided you don't pake him travel more
then ferty mlles from the place of service.

DEAY HORGAH: Yes.

THE CHAIRMAN: You stlll give the court lesve akso
to relieve nim Purther, 1f he wants fo.

"4 nonreslident éf the distiricot nay be required to
attend only in the county wherein he 18 served wiith & subpoena,
or within 30 miles from the place of servise",

| | That la a depoesitlon rule, not a tial rule.

¥R, popot:  Thet iszz*i& the olace, It ought to depend

upon sither where he lives, ﬁas his domielle, or whewre he

happens, in matter of fact, to be Living =% the time of the
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taking of the proposed depdosition.

THE CHAIRMAN: Your point 12 that if you eatoh him
trsveling in znother gtate, you ought not to hold hlwm up,

LEAN &Qﬁéﬁﬁ: That is the 1des.

THY CHAIRMAN: = To teke a depositicn, to glve testi-
meny. |

DEAN MOAGAN: Since you csn take a deposition any
place. It deesn't have to be at the pléae of trial.

) THE CHAIRMAN: Thls ru1§ would glve the court power
to relieve him i he squealed sbout belng interrupted in his
travels. He ocould go before the court and have scue other place
fixed,

| DEAN MORGAN: Bight.

THE CHAIBMAN: Baek hoge, if he wanted 1%,

DEAN MORGAN: Time or ?1aae; that is right.

THE CHAIRMAN: The court csn help him out there,

Wi, DODGT: You would be content to leave 1t to the
discretion of the court.

THY CHAUNMAN: Yes, If you subpoena & Ualiforala
man here in New York becsuse he is temporarily here, und he
ssys, "I am not supposed t0 glve Ehigbd%pasifiea until nsxt
week, and I want t0 go back home," he can go to the judge and
gay, "I am willing %o give my deposition, but I ought not to
be tiea.uy here in New York for a week," or "Let me go back

hone snd let them take it out there." ©o¢ the Judge, under
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Rule (a)(?), fixes some other vpluce.

MR, DODEE:  (a)(2) applies only to subpoena duces
tecum. ‘vhere 18 the general provision?

THE Sﬁﬁigﬁﬁﬂs {a}(2) is not linited to subpoensa

guces teoum.

M, DODGE: “or st such other place'.

JUDGE CLARK: I should say that 45(a)(2) was all
right or as near all right as we c¢an make it. |

\ THR GHAIRMAN: The question 18 really as %0 the
other one, the testimony at trlal.

JUDGE CLARK: That is right,

THE Gﬂélﬂﬁéﬁ: Subpoenaing a wliness.

JU?GE CLARK: Yes, thst is 1t.

THE CHAIRMAN: When you cateh him in one place and
make him travel more than a hundred milaé from the place of
his residence, has there bheen an& bad result from that rule?

JUDGE CLARK:  No. It-ﬁc&én5t seem t0 have been
l1itigated, reslly.

| THE CHATRMAN : They fix 1t up'seme way,-don’t they?
If they eatéh a fellow and he is subpoensed in a state wvhere
he happens to be,, to be present for s trial, and he wants ﬁa
20 bu% to California, probably the lé@y@rs get together and flx
1t up some way =nd say, "Here, we will take this deposition,”
or something of thet kind. I don't think we ought to be

tempering with that unless gome trouble has come up about 1t.
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Let's walt untll 1t 1e trisd out a 1ittle and se%lwhai ls wrong
witia 1%,

JURGE QLARK: I am not maklng a suggestlon el ther way.
Hr., Lewmann ralsed the question, and L was direcied to make a
gesroh 0f the suthorliies andg the past hielory, and se on.

I say that I d¢on't believe there ls any question but that

Chlinger 1s correct. IV does change the previous exlsilng law.

Inlet 1t stand there. I con't know thst Nr. Lemann definltely
ebjégt@é. He simply asked the guestion. My recellectlon is
that hle asked 1t 1ln & surprised way. He asked, 1T a resident
of New Crleans were traveling in Hew York, could you cateh
him in New York and make hin gtay there and testify, snd the
snswer is that under this, yes, you cculd.

THE CHALRMAN: I3 1s a very goud thing as loug as
the Judge has power ¢ relleve him of undue hardship and to ix

T up some way.,

1f there is no awendsent proposed to M5{e), we will
pass on Lo Bule 50, We made a change there. It says, "II &
party‘ﬁags not make a wmotion under this subdlvision,® (that ise
a metil.n for Judgment notwithstanding the vepdict) Mhe fallure
of the coury to enter a Jucgment a8 réggireﬁ by tihae motlon Tor
directed verdiet shall constituie a @aﬁerminatiaﬁ of the legal
guestions ralsed by the motion. M

The first thiag that cccurred to me theve waé, hoy

soon after the trisl la over dees that sltustion arisey There
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15 no time 1imit here. Do you welt & week or a month or &
yoar before you say that the fallure of the court to enter s
Judement as required by the motion for dirscted verdiot ls a
geterminstion of the legsal questlions ralsed by the motlon¥
JUDGE CLARK: This is also a glaeé, Mr., Ghalrman,
where you thought we ought to try a stralghtforward attack.
If you will turn over the pages, you will see thaet we tried to
make an alternative in a stralghtforward Tashlon.

\ THE CHAIRKMAN: My fear ls that, as you are dolng in
the alternative verslon, it 1s unsafe buslness to tske anctherp
rile that has another theory and try te revamp 1t. What I sam
in favor of doing ie to pateh up Rule 50 on 1lts present basla,
with all thls bunk about "deemed to have reserved the question!
znd all that, and do the best we ean with 11, maklng any
ehanges we need to or think we need o tc that kind of rule,
and then etlek 1t up to the Court and Just forget all about
these decisions that we are worrying about, Redman and one thing
«nd ancther. Just go right back to the Fundamentals and adopt
the theory %ﬁét there la ncthing unaﬁﬁ%titutiunal about the
cld state practise. The trial court dossn't have to¢ be actual-
1y reserving the quentlon, snd 1t coesn't have to do it by a
fiction,

The 0ld pracetliee that I sm fanillar with 12 Just thiss
The party uade a motion fsf an instrueted verdlet. The court

denled 1t. I don't care whether he sald, "I wlll deny it and
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take the verdict of the Juryand think 1t over” or whether he
Just denled 1%, If the Judge was wrong, that w:g an error in
nis fallure to direcet the verdliot, end Lf you took an appesl
from the Ju&gmenz,'ygu pould assign hls fallure fo direct &
verdict as an error.

But you coulan't get a Judgment natwitﬁgﬁanding the
verdliet unless you followed wp the trial by a motion fér_a
Judgment notwithstending yeredictum. If you did that, the
trial court might grent judgment notwithatanding the verdict,
might reconsider his fallure to direct. He might, in his
aiseretion, say, "Well, on the record you had no g&ée, and
your verdict ought to have been the other way, but it is the
kind of ecase where additional proof may be suppllied, and there-
fore, lnatead of granting Judgment notwlthstanding the
verdiet, I will grant you & new trial." Then when the ocase
was on appeal, 1f you had made your motion for a Judgment
notwithetanding the verdict in the trial court and 1t had
been denied, the upper court could glve you that relief, jJudg-
ment notwithstanding the verdlet. If you hadn't made that
motlon for Judgment notwlthstanding the verdlet but had slmply
meved for a direction, which had not been granted, but denled,
then all the upper court could say 1s, "The court committed
an error. I will reverse." If it were a case where i1 was
perfectly obvious that the defect couldn't be cured, they.

might order Jjudgment, but if that weren't the case, they would
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Just reverse, =nd the Lower court wuuld grant a new trial or
t%ealé operate B grant &4 new twlal.

GEHATOR PEPPEAr  In that latter case, they wbuld re-
verse with & new venlre. »

THE CHAIRMAN: That is 1%, I feel that the trouble
with this business that we devisged to hit the Redman case ig
titlet  For instance, 1t says that the oourt shall be desmed to
ﬁa?@z?ggg?V§a the queation and not declded 1%, You start out
with the presumpitlon, wvhether he says s8¢ or not, that the
court hns made no determination of that, snd 1f no motlon was
made for dirsoted Judgment notwithstanding the verdliet, 1t
isn't brought beek %o him agaln; and when you go up o appeal
I sBay you haven't even gol an error comnmitted by the trial
court, becsuse he nover decided the question. He has reserved
14, The law says he has reserved 1t. U.less you foree him
to a decislon, you haven't got an errvor on him,

Ag to these cases that hold otherwlse, Just faﬁg@%
them. It ls & fiotitious and absurd thing. L don't beliewve
the original ﬁa@is&sns, the Hedaman and 51é@am opsed, would
stand up todsy in the Supreme Gourt. I don't know,

JUDGE DOBIE: The Blocum case?

THE CHALRMAH: Yes.

JUBGE DUBIE: There dsn't a man on the Court wiho sat
¢n the Slocum case. The last one who wont off wes Huphes, who

W obe the dlesenbting opinlon,
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'n lot of hosus-poous and fietlon, and we are getting inte a

THE CQHAIRMAR: Yes. I say that we are fouling with

gnarl because we are trylng to make an error outl of sumething
where the Jjudge hasn't, presumably, asted ab all, I think this

patehwork &t the end, where we now say that 1f ths motion fop

a Judgment notwithstanding the verdlet isn't granted, the
Lower court jJust doesn't thiank about 1% agaln, he le proguaned
téﬁhgva deeided 1%, to have ss&miﬁﬁeé.&n error, 1s bunk. It
may be the best we can do Lf they stiok Lo 3looum,

I am in faver of not feyiag L paten thids rule ap,
trying to chop 1t up and make it read aome other way. We Just
2% 1nto that business of ohanging the purpoese of the rule
and getting & confused resuld, 1 say, Tor an elternative,
theow this into a yastepaper basket and start with & {resh mind
ng LF Hedman and the obher oasse hud never been declded. Take
the old rule that we thought wae the law before those cases
were deeclded and draw a simple, elear rule along those lines
and shove 1t up %o the Supreme Court and to the bar with our
tentative renort.

JUDGE CLARK: I think our alternative does 1%,

Héf DCDGEL  Are you against the rule as we had 117

THE CHAIRMAN: I am agalnst 1t, yes; I am agalnst
& rule with thls buslness about a fletion, about his having
reserved & dsolelon when he hasn't in fact, It gets you into

81l Kincs of snarle, The only reason I voted for this rule
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(in fact, I belleve the record will show I was the fellow who
‘sugpested that flotion of sasuming thal he reserved it, even
thoogh he dlda't say 80) 18 that I thought the old Court bee
lieved in Slocum and Redman and wouldn't consent Lo any rule

thint assumed the epror in those casssg, HNow we are not in thal

1370 Ontario Street
Cleveland

boat, sre we?

MR, DODGE:  The Supreme Uourt has adopted this rule.

g . o ‘
s Wny sheuld we ask them to abrogate 1t?
i3 ‘

ME, TOLHAN: Have we taken inte acoount Judpe Roberts!
declislcn where he Wwled to make a formula %o earry ovug this
rule’ 7

THE CHAIRMAN: We have. I have read that thiag four
tilmesg, I am not qulte sure yet what he dld. The Court was in
éifficulty, teying to make something out of that hopus-pocus

we have in here,

The MASTER REPORTING COMPANY, Inc
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JULLE CLARK: T suggest that you leok st the alisrna-

tive, and 1 recommend the aliternatlive.

MR, GAMBLE: vhers 1s the slternativey

540 No. Michigan Ave.
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DEAN MUORGAR: It Tollows the cther in your noiea.
One thing you have 10 remember, Mr. Mitchell, 18 that tuols

rule goes beyund sny of the siate court rules, becsuse the
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Judgment notwithstanding the verdicet can be made only in Gase

the Jury resshes a verdlet under the state rales, Here we have
a provision that the Judue may enter the Judgment after a dlg-

agresment, whleh I think 1s 8 grest luprovement on the atate or
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orthodox state practice.
THE CHAIRMAN: I agree that that ought to be tuken

gare of.

5 MA, DUDGE: As thig stands, 1t 1s atrlolly in &QC0Pa~
%g Ence with the Mossachusetts practioce, axaa§t that there the

%6 Judge must reserve the guestion with the consent of the jJjury,

. a mera foraality.

E% DEAN HOAGAH: You gi?@ then ﬁw@_?@?ﬁigﬁs; don't you?
ig MR, DODGEs Ho, not necessarily. "wWith the consent

of the Jury, I reserve the questien.® ‘

DEAN MORGAN: Is that what he oays? In the Great
Borthern case there méra twe verdiots, One Hﬁﬁ a verdict such
as the Jury wouléd Qréinariiy glve for the plalntiff, Then, by
éir@atisﬂ of the eocurt, they had ancther verdioet in whiocn they

sald, "If the court shall be of the opinion that the svidence

The MASTER REPORTING COMPANY, inc
Law Stenography © Conventions © Generat Reporiing

is not sufflelent to sustain a verdliet for the plaintifr, then
we Tind a verdlet for the defendant." You see?

MR, DODGE; Yes.

540 No. Michigan Ave,
Chicago

DEAN MORGAN: There you didn't have sny Judgment not-
withstanding the verdiet, You had a questlon of whioch verdiet

%5 you should enter the Judgment on, and that went te the Supreme

Court «11 right, but nc p.int was ralsed on 1t., Hr. Justioce
Butler wrote the opinion, and he Just salé that the court
rendered Judgment notwithstanding the verdiot, pravticslly. Ha

was famdlliar with the Minnesota practice. But the point



1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave.

549 No. Michigan Ave.

National Press Bidg,

Cleveland

New York

Chicago

Washington

Law Sterography ® Conventions @ General Reporting

490

wesn®t ralsed in the Supreme Court. I suppose that that is

l

“the regular Massachusetts practice.

JUDGE DOBIR: 1 should 11ke to 6o wh tever we osn 4o
t¢ give the anpellabte ecurt the power. 1 llke the slternative
better. I huve some of Attorney General M1tohell's fesling |
there. Thst deemed reservation I think we all know was a 10%
¢f hoous-pocus and bunk and shadow boxing by the Supreme Ucurs
to refuse $o set aside the ruling in the old Blocum case, as
tﬁa?kgh@ﬁiﬁ have done. They indulged in that hoous-postus to
ki1l 1% in the dark instease of 1eaﬁiég 1% out and sxecuting i%.
Tha more we can get away from that kind of stulfl, tﬁ% better
I am pleased.

I wrote the opinion ln the Hulllday ease, and one of
the rogsons we held that way, 4% is fuir o say, was that we
ware heping the 3upremes Gourt would decids 1%, but they doviged
it agaln., They held that there was guffllelent evidence theve,
eaéﬁiﬁ@ring one-third of the evidense and gxsuvuting the cother
two=thivds,

THY OHAIRMAN: Suppose the dlstrict court denies a
moticn to direct, and then there ls never a motion uade for
Judgment notwithstanding the verdiet, =nd 1t rests that way.
We aay he was in error, that he ought 1o have dlrected the
verdiot, The case goes up to the airéuit sourt of appesla.
Are we sure that we are on gale grounds constibuticnally if we

tey to have the theory that the cirouil court of appsals oan
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“aralnst whom the verdlet weat, on the theory that the malter

of law ia parfootly clear that the other fellow couldn'’t in
any event recsover? Are we safe in thal vase vhere the party

noving to dlreot has not made s motion for judgment notwd th-

- 8%andlng the vardlot?

MR, DODGY: Whers he made no motion?
_7 DEAN MORGAN: Yo, You assume that he made s molion
for directed verdiet, don't you? |

THE CHAIRMAN: Yes, of course. I am Just wondering
how f:r you ean go without runnlng afoul of something even ﬁ@$é>
than 51ocum,

DEAN WORGAN: The spror ln Tallure o direot the
verdlot cen be taken advantage of, certalnly.

THE CHAIRMAN: Thet l8 80, You can reverse.

DEAN MORGAM: Yes.

THY CHAIRMAN: HNow the question 18 whether the upper
gourt nay order an affirmaﬁivé‘guﬁgmant for the other paritiy
without a new trial.

DEAN MORGAN: ﬁigﬁt, Of ccourse, that reslly ralses
the same questlion as the re-exanination ander the Seventh
Amendment whioh 1s reised in the Hlooum oase. Of couras, the
appellate court had no such power at common law.

. DODGT: The Sth Ciroult held that they oould not

o it under this rule as 1t stood where there was no motion,
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THE CHALRMAN: That 18 net the constltutlionsl resson.
They simply se2id the rule sresupposed & motion, and that was
always my underastanding of what we really meant. Ve sald the
party making the motion to direot nay make a motlon for judg-
ment notwithstanding the verdlet, I think we all understood
that, if he dldn't do 1%, he ilght clalm an error faf faitﬁ?%

10 dirset, but hs wasn't in position to get a Judgment notwithe-

_nggﬁﬁiﬁg the verdiet unless he moved 1t. But some of the

ﬂguét% have held that you don't have to make that meilon,
that 1%t is Just sn ldle ceremony.

DEAN MORGAN: I think that 48 a sensible rule,

THE CHAIRMAN: What?

DEAN MORGAN: Ia there any cbjestion that you soald
mke to the poyer of the trial court %o direct Judgment notwl th-
atanding the verdicet? I mean any objsctlon that wouldn't bs
applicable to that, that would be appllcable teo the appellate
court's direction to the trlal court to do whal the trial
court ought te have done in the first instance,

THE CHAIRMAN: I don't think ﬁé. You see, the
trouble snd the fault of the ruling ¢f some sourts that the

motion Tor judgment notwithatanding the verdict was unnecessary

‘wae that the rule had already sald thet the trial court hadn't

made any declsgion.
DEAN HORG2Y: That L the trouble.

THE CHALBMAH: In ordsr t0 pin him down to & decision




1370 Ontario Street
Cleveland

51 Madison Ave.
New York

The MASTER REPQRTING COMPANY, inc.
Law Stenography ® Conventions @ General Reporting

540 No. Michigan Ave.
Chicago

National Press Bidg.
Washington

ug3

which would bs in error one way or snother, you had to make

the motion, snd the courts that azald that you didn't have to
make a metlon entirely forgot that under the rule, without
that motion, unless the jfudge scted on his own motion, you
didn't bhave any ruling sven to take an apﬁéa; from as an ercor,

DEAN MORGAN: fThat is quite plght, sbsolutely.
THE CHAIAMAN: Se¢ the whole thing is wrong. The rule

‘really mesnt that you had to make that motlon before yon could

ahéﬁg@ the lower oourt wlth even an error, because the rule
gaid he hadn't decided 1t; he had resarﬁéé.

I sm not sure whether this alternative rule iz in
form such as we-- »

JUDGE DOHWORTH (Intervosing): This new aéditienal
matter in lines 19 to 22 strikes me a8 not belng properly
werdsd even 1f the ldea is correct. Now we understand that
tnéreimugt be a mcti@n during the trial or at its olose for a
directed verdict by whichever party 1t ls. Ve will say the
defondant., There must be a motion, We g¢ on to say that with-
in ten days the party who made that motlon may renew 1t or 4o
the equivalent of renewlng by msking a motion, Then we say
that on appeal (we mean 1t, of course, but I don't know how
plainly we eay 1t) the appellate court may-énter a Judpment
dilepoalng the matter in favor of the party who made that motion.

I think that lines 19 to 22, in dispensing wlth the
determlnation by the distrliot court, overleok the faot that
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the entry of a Judgment is a determination, I there 1s no
Jucgmeant entered, there coeuldn't be an appaal. 50 what this
reslly mesns 18 ﬁﬁa% the entry of a Judgusnt by th2 trial court
contrary o the novion Tor direoted verdlet ls a determination,
snd no other detsralnation g necded. Thﬁtfis what 1t means,

ITan't that so, Hr. Reporter?

JUDGE zagazi fes, that ls true. I mean the sub-
atanoce of 1t 1s true, howaver you sxpresssed 1%,

\ THE CHALAMAN: Ye are henglngon t0o amoh, 1% sesms
to me, to the old rulae,. 1% gays: TwWhensver a motion for a
clreoted verdlot made at the close of all the evidence”, and
80 on, "the legal gquestions ralsed by the motlon are subJeot to
é Later deteraination.® That makes 11 provisional and indsg-
elaelve., I say they are declslve in this unless you make a
notion for Judgments afterwards, If you leave in this business
they ave subject to later determination, and agaln you ralse
the diffioulsy that I have stated, that really the lower céu?t
hagn't determlned,

JUDGE DENWORTH: I don't think so, Mr, Chalrmsn. If
the court enters Judgment, there cculdn’t be any betier evidence
of hls determlnation than the satry of a Judgment contrary to
the motlon that was originally made during the trial,

THE CHAIGMAN: Why not asay that "Whenever & motion
Tor dirscted vardict made 4% the close of all the evidence is

denled, the party +ho mode the motion for directsd verdloet
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nay, vithin ten days, make a metion for g%ﬁgﬁaﬂt notwl thetand-
ing the verdlet"? He may then ot Judgment notwl thetanding
the verdtet. That puts him in & positicn to claim he is en-
titled to 1t, nnéd the lower ocourt may sither grant that motion
or grant him 8 new trial or deny it, whiéhavgr.he wonts, Then

the record goes up on that state of affalrs, snd there 18 no

- hoous-pocus aboubt a later determination or any hocus-poous

\ -5§332 *A determination by the district court is not a pre-

réﬁuiﬁ&t@ t0 a determination by an apvellate ecurt”.

KB, CGAMBLE: %hat w111l happen if the party originally
aoving for the directed verdiotl dcesn't make a motion for
Judzment notwithetanding the verdlo$?

THE GHAIRMAN: Then 1f he takes hlg ease up on the
revord, the most he oean get 18 a reversal for errer and & new
trlsl.

MR, OAMBLE: That doesn't glve the appellate sourt
the authority to determine %&a-isgé% without gending 1t back,

THE CHAIRMAN: That is right. It leaves us wheve we
nsed -t«:a be.,

- JUDRGE DONWORTH: That is true.

DEAN MORGAN: Then you would EaV% t0 have énethar
provision to the effeet that the appellate court sipght order
the verdlet rendered whioh the trial court should have direeted.
You would have to have a separate provislon for that, I should
think,
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THE GHAIRMAN: It 18 2 1ittle it 4ifficull getting

- up t6 the court of appaals and telllng them what they can or

sannot do under the statute,
| DEAN MORGAN: Thsat 1e really outelde our funcition,

THE CHAIRMAN: My, Gamble, you are familiar with the
practlice of motions for directed verdlot and motions for judg-
ment notwlthstanding under the codes out West. What 1ls your
'uaéerstaaaingg Let'e forget a1l thls hoous-poocus we have been
hafiﬁg in our rules here. What 1s your understandlng sbout
how 1% worke 1n Minnesota or lowa? _

M, GAHBLE: COur praoctice 1ls to move for directed
verdiet. If 4t is overruled, we have no such thing as a
rogervvation--dldn't have until this.

THE OHAIRMANY No, no, HNobody ever had until we ln-
vented 1%,

ME, GAMBLE: If 1t is overruled, then the verdlet is
senins® the aover, and he moves agaelin for Jjudmient ﬁéﬁ%i%h&téﬂﬁﬂ
ing the verdlios. |

THE CHAIRMAN: He has t0?

KA., GAMBLE: He has to,

THE CHAIBMAN: If he doesn't, what happens?

MR, GAMBLE: The sppellate court haen't any right,

THE CHAIEMAM: That is 4t. Thet 1o the old practics
generally. I know 1t ls so in the code states I have practiced
In. That 18 what I say we ought teo deo.
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DRAN MORGAYE: But there are a number o7 code atates

"in whioch the appellate court may ¢ireet the judgsent to be

“entered whiech should have been entered.

THE CHAIRMAN: Even without a motion f’éﬁr Judgment
notwithatanding? |
ﬁﬁéﬂrﬁ€§@§§: As I understand 1t, on the ervor of
refuslng to direct the verdliot.
) JUDGE DONWORTH: The appellate court may enter Judg-
ment for the devendant or for the unsuccessful party, aér?aaﬁ.-
THE QHAIRMAN: That was the thing about which I was

wondering 1f thers would be a constituticnal ¢lfficulty and

‘whether, if there 1g a constituticnal aiffioulty, our ides of

having a motion Tor Judgment nstwithgtgnﬁiﬁg the verdict made
in the trisl court would help matters.

DEAN MORGAN: It is no more an interference with &
Jury triasl than the other is. It 1s an interference wlth the
¢ld oomuon law practice, but so 1s Judgment notwithstanding éha
verdioet,

MR, TCEMAN: HNot only go, but in the lay of ill;ﬁ&is
1t wae the common law, preclsely sas you stated, You make your
motion for a dirsoted verdiet and then follow it by a motdon
Tor a Judgment notwithstanding the verdlet. Then, on appesl,
the ecurt could enter either a new trial or & Judgment not-
wlthstanding the verdlet, It 1s a very old common law practice,

and I know that it existed a long time in Pennsylvanla, becauge
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I ha@ 1t in a very important case there,

SENATCR PEPPUH:  Certainly.

THE CHAIRMAN: In Illlinods, 1f the moving party
falled to make hig motion for Judsment after verdlot, he
couldn't gzet 1t lower or above, could he? ﬁa would get a new
trial on the &?fﬁ?«

PR, TCLEAN: He would have to put L% in, Just as you
stated 1%, exaetly. That 1% the Illinols practice~-was the
11115613 graetié@. ' \

THE QHAIRMAN: That iz why this rule took Tor granted,
when 1t esld you may meke a motlon, that you had o make 1t in
order to save the right to get & Judgnent contrary 1o the
Vf;;?éilﬁ?%. '

MR, TOLMANY  The old English etatement wae "Judpment
sub ject to & polnt reserved.' Thalt 1s what the old English
cases called 1%, '

THE CHAIRMAN: I don't like this phrase, %are sub-
Jeet Lo a later determination', because that i1s a good Gesl
like saylng the question 1s reserved, 1% hasn't been decldsd,
snd that 1s vne of the things that gets us into troudle under
the exlsting rule,

SENATCR PEPPER: May I make an attempt to sbabe the

altuation a3 I understand 1t, not in draft form, but mersly to

express my own thought? It would be this: Htrike cut the

firat flve linecs of the alternative and prooceed as follows:
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Pyithin ten days after the reception of the veprdict
‘pencered after the court hes refused o motion for a directsd
verdlot, a party who has moved for a dilrected verdlot nay move
e have the verdlet and any Judgment ontered therson sel sside
and Lo have Judgment entered in éﬁﬂé?éﬁﬂé% %iﬁﬁ‘ﬁiﬁ motlon for
a dlrecbed verdiot, A pnetion Por a new trisl, z8 an alisrna-
tive, may bs Jolned with this motion. Thereupon, the court may
ﬁilg? the Mdgment fo stand or may rooven 1t and either erder
& neﬁ*ﬁrigl or direct an entry of Judgment for the noving party.
LT no verdiet was returned, the court may, on motion, Girest
the entry of Judement as 1T the requested verdlot h&é been
dlrected or may order & new frial.?

JUDGHE GLARK:  XIf I nmay ralse some questions about
thatg there are several things that you haven't put in, and 1%
may be, of course, thal you den't want to put them in. Neverw
thalesn, let me state them.

In the first place {perhap: quite & techniesl point),
now, in view of the Hedman ocase, the practiee of the courts ia
not to deny the motion for the dlreeted werdlet, but sluply to
reserve 1%, and you haven't covered thai explicitly.

Newxt, there 1ls the sltuation--

?HE.Gﬁélﬁﬁﬁﬁ (Interposing): But we are wiping that
out, |

PROFPESSOR CHERRY: We ocan wipe 1t out expressly,

can't we? If we want the rule Y0 say a0, we can say the court
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shall elther grant 1t or deny 1it.

JUDLGE CLARK: You have to have 1% in.

PROFEBSOR OHERRY: I say, 17 we wani to.

JULGE OLARK:  Senator Pepper hﬁsﬁft it in.

THE CHAIRMAN: = Hasn't what in?

JUDGE OLARK: In the first place, you can't wipe out
what a distriet Judge may do. The distriet Judge has & hablt
of ‘weserving. If he says, "I reserve," then you have to put
tﬁaﬁ‘iﬁ the rule,

PROFESSCR CHERRY: Yes, we would.

JULGE CLAHRK:  all right. Then Senator Pepver's rule
is amended by adding that & reservation is & denlal.

THE GHAIRMAN: Or he says a direoted verdict is re-
tused.

CEAN MORGAN!: That is what he says.

THE CHATRMAN: Then you make a motion for direeted
verdict; the Jjury 1s in the room, and if you don't grant 1it,
whethey you say you are rescrving it or not, you are refusing
1t. A4z far as that Jury is concerned, 1t iz out of court as
far g8 anything that haopens again.

JUDGE CLARK: A1l right, I think there is a %@%ﬁaieal
ﬁbggatien there, but I want to go on. You speelifleslly re-
quired the renewsl of the motion after the verdlet in your rule.

SENATOR PEPPFH: I dld. ‘ |

JUDGE CLARK: That is the polnt that we have been
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discussing here. The circuit courts of appesl 8¢ fur have

»heen saylag that that ls an unnecessary foraality, and they

Just say that there ilan't any partleular reasson for renewlng
the moticn, that it should be held over, and that the entry of
Judgment setiles 1%, |

DLAN HORGAN: I8 that in the case, Charlie, where the
trial Judge has sntersed a Judpgment notwithstandlng, without a
m@?iﬁn?

“ JUDE CLARK:  The originsl metion~-

DEAN MULGAN {Interposing): No. I say the original
motlon for dirscted verdiot was made; there was no motlon fopr
Judgment notwlihatanding the verdiot, but the trial Jjudgs
entered Judgment nolwlthstandlng the verdliet without a repetl-
tlon of the motion.

JUDGE CLARK: That 18 1t.

THE GHAIRMAN: That is a rare ocase.

DEAN MORGAN: Are those the cases that you are talke
Ing aboutg?

JULOE OLARK: Yes.

DEAY HMORGAM: I didn't know that a trialigaégé had
ever done that., 1 thought he Just refused to 4o 1%, and there

nad been nG intervening motion., Then the gquestion was whether

ok

hat was subjest 10 review.
SENATGR PRPPEH:  That 15 whet I understood.

» JUDGE BOBIE: The man who moved for the dlrected
S {
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verdlet Just hasn't moved again afte? the verdioct haa been
handed down ageinst hlna. |

DEAH MORGAN: You could say, "On moetlon or on his
own motion®,

SENATCR PEPPER: Mey I sek the Reporter whether the
altsrnative providges Tor the casge ln which, after the ccurt has
refused or has Talled to act agaﬁ'& @@%iﬁﬂ'f@? directed and
thers is Judgment for his adversary, he docs not make & motion
?ﬁijuﬁgﬁgﬂﬁ subgequently? I was simply teying to states w&%%
I understood to be the meanlng of the alternative proposition.

JUDGE OLARK: Let me saswer that in thils way: Flrst
we thought 1t dld. We drew 1t on that basla. HNow Judge
Donworth says he acesn't Fhink we have done 16, Maybe we
haven't,

HENATCR PEPPERS  Where have you done 117 Taat ocught
te be & clesr questlion, What language do you rely on in the
sliernative a8 dealing with the case in whleh no motlon g nade
wfter the verdlet and Juégma&ﬁ?‘

DEAN MOHGAN: Lines 19 to 22,

JUDGE OLARK: That s 1%, yes, at the end.

SENATOR PEPPER: I didan't see that blackletter., I
dlén't dlsturd that. I intended to leave that Jjust as it
stands. _

JULGE OLARK: If you turn back to our origlnal 50,

you will see that the Last lines adaed there ocover that

0
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sxplieltly. That is what the clroult courts Rave been deing.

I hoven't besn gullty of 1t myself, but my colleague, Judge

Lesrned Hand, I thiak invented 1%, Judge Doble has done 14,
I velleve. 1%t hao been suggested to be an uwausual ocase, butl,
rather curicugly, there are several Ql?@ﬂitlﬁcu?gwﬁﬁgﬁﬁ et
seem 0 have eome up. |

ABRNATOR PUPPIR: My, Reporter, I dldn't mean o lgnore
Lines 19 to 22, I daldn't attempt to restate them, I thought,
i m% declded to stand by then, they alght stand as here
stoated. What I %&é tweylng to de waa 10 restaie ﬁhenﬁﬁﬁtéf now
contained in the lines from 1 to 18, inoluslve, sugpesting the
cmlesion of the flrst five with-the words that the Chalrmen has
obJected to, namely, "sre subject to a later determinstion., !
Then onee nore let me read vhat I have tried $to say.

T thin ten days alter the recsption of ths wepdlot
rendored after the court has refused n motlon for a dlrscted
verdlet, a party who has moved for & dirscted verdlot may move
to have the verdlst and any jadgmént entered thereon sst aslide
and (o have judgment ontered in acoordance with his motlen fopr
a direoted verdélot. A motlon for a new Wwlal, as an zlterna-
tive, may be Joined with this metion. Thereupon, the court
mey allow the Judgment Lo stand or amay reocpen 1t and el ther
order a new telal or direct the entry of Judgment for the
moving psrty. If no verdiet wad returned, the court may, ou

metlion, dlrect the entry of Judgment as if the requentad
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verdgliet had been dirsctsd or may order & nzw beial.”

Striking out the flrstl flve llnes and the redundancy
of twice providing for the tase ln whioh no verdiet is returned,
1t sesms 1o me thaé 1 have gotilen exactly what lines 1 %o 1&
have provided, Then thls question of the uh&erzinsd matter in
19 to 22 stands on its own footing, =nd we can sither adopt 1%
or nob.

JUDGE SL&E&: There la no qéeﬁﬁisn that you have
ahcrtéa@é it, You have left out, as you say, the Lwo state~
menta of when & wverdlet 18 nob revurned at all.

SENATCR PEPPEAYT  Thel 1s right.

Mil, DORGE:  Have there been cas¢s wnhore the distrloes
juég@, wlthout any metion, has enbered the contrary Juigment
to what he had dirvecied bsfore, and the clyoults court of
appenls has sustalned 1t?

JULGE CLAAK: There nas been the cenverse of thatl.

I would have to look baek Lo make sure. Whst has avparently
usualiy happensed is thist! The motion for dirscted verdict Lisg
made, declslon is ressrved, the verdlei is rendered, =nd then
the party forgets to renew als molion, but the cvurt enters

hia Judgment on the verdist. .Thgﬁ is the situatlon wﬁerg Judge
Liesrned Hand snd Judge A. H. Doble and other distinguished
Judges have sald 1t was a sere formalliy $6 hsve renewed the
motlon, thgﬁ the entey of Judgment showed he wasn't golng to

grant 1%, and that the appellate eourt eould act on the theory
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that he had refused 1%,

THE CHAIRMAN: #hat happens iln the ocase vhere the
trial Jjudge, insteand of saying, "I refuse the motion to direct,”
says, "well, I would like to think this thing over. I don't
want to make & rullng on this thing., I think I will take the
verdlet of the Jury and then declde afterwards vhether 1¢ is
s gagse for a directed verdiot or not? That is a perfectly
plain case of reserving the question, which he has a right to
ae é%“aéﬁm@a law,

The problem with me then is, 1f you don't make a
motion for Judgment notwl thstanding the verdiot afterward, how
do you get a determlnation which ig subjeet to error on appesl
by the distriet Judge on that motion?

DEAN MCRGAN: The only ground would be what Judge
Donyorth sald, He says, "I have reserved the motion, and naw-
I will let judgment b@ientered,” or order Judgment to be
entered, if he has to,"on the verdlet," and that 1s a virtusl
denlal of the motion.

- THE CHAIBMAN; But the trouble with that is that
under our rules he dossn't order any Judgment. The rules di-
reet the elerk 1o snter Lt the moment the v@félet ig in, 8o it
ls a fietion to say that Judgment meange-

DEAN MORGAN (Interposing): He doesn't régerVﬁ the
en tey 6? Judgment. That 1s the trouble, len®t 1t7

| THE CHAIRMAN:; MNo, He reserves the guestion, and he
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doesn’'t stay the entry of Judgment.

DEAN MCHGAN; OFf course, in our state ?rsetlee-hg
always would stay the entry of Judgment until he determined
that reserved motion, but I notice here we don't do that.

SENATCR PRPPERs I proceeded upon the theery that
where the rules reguire the sntry a% prompt pre forma Judgsent
upon the verdict without sction by the court, he may talk until
he 1¢ black in the face about reserving the question whether
he wiil grant the motion Tor directed verdiot or not, but the
ground has been out out from under his Teet., The Judgment has
been sntered 1n avcordance wlth the verdlet. He may talk
sbout reservation, but all he oan do ig tc have a twinge of
gongclence later,

JUDGE OLARK: That 1s the polat.

SENATOR PEPPER:  That seems t0 me olear, asnd there-
fore 1t seems to me that we ought 1o deal first wlth the case,
get the rule in shape as to the oasge in éhiah the motlion for
Judgment 1v made. Then when we get that behing us, we ocan dla-
cussd this guestion of what we #1111l do¢ where no motion for
Judpgment 1 maede (and that is adequately presented by the
lines 19 to 22} as a separate question. It reaslly is separate,
My, Chalrman, ) |

THE CHAIRMAN: Well, what is yéur'gl%asure, te ascept
Jenator Pepper's redraft of the rule down to line 187

SENAT(H PEPPIR: I am not sure that that redraft is
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in shaps $o be asccspted, ut I do think 1t might with advan-

" ta .8 be referrsd to the Reporter Tor oritloism. I think that

he will flnd, excepting the one polnt, ihe highlg bechnioal
polnt, that I have trsated, that the fallure to grani the
ma@ianfié a refusal of 1t, exespting tﬁ&t,;it sovers all the
codnts In the draft of the altsrnablive.

I would move that 1t is the sense of the Comnlttee
ta§§ the alternative e preferred t0 the matter flrast presented
to gé, snd that in coanectlon with the al%ernatiV%; the ro-
statament, as I have attempted to wmake 1t, be consgidered by the

Reporter, reserving for further discussion snd separstse actlion

this question of what happens when no motion has been made

after verdieot and Judgment.

DEAN MORGAN: I azscond the motion,

- THE QHATRMAN: ALl in favor of that say "aye";

opposed, "no, #

JUDGE DOBIB: No.

THE CHAIRMAN: Carrled. RO you want to take up 19 to
22 now?. |

JUDGE CLARK: I think that ought to be eunsidered,

SgggTﬂi PREPPERT  Yes, curely., That is very lmportansg,

JUDGE CLARK: It 1o an impertant thing., Understand,

I wouldn't insist on 19 to 22 as sueh. Perhaps you might cone

trast 1t with what ls in the orlginal Rule %), limes 1€ tc 21.

Judge Donworth ralges some question about 19 to 22, Judge
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Donworth, 4o you like the original form we put in? Uo back

"not to the rule itself but to cur draft whlch appears on the

pravious two paged.

DEAN MCRGAN: Yes. You oan say, "If a party does
not make a motion for Judgment under this sébéivisi@n,,tae
failure ©f the suurt to order s juégmént entered in conformity
with the m%%iéﬁ for dlrected verdlet counstitutes a denial of
the motion," o _

JUDGE DONWORTH: You used the word "order'. D1d you
intend to change the word “"enter" as wrltten here, to "order®
& Judgment? This saysf‘” enter®,. |

DEAR MORGAN: ‘"enter a Judgment”.

JUDGE DONWORTH: You read that "order a Judguent',

§EA§ MORGAN: That is tﬁa fallure of the court to
ordsr a Judgnent, becsuse that is what he would have to éé.
He would have to order a Jﬁ&gmaﬂt notwithstanding the verdiot.

JUDGE DGHIYORTH: YIf a party doss not make & motione-!

DEAN MORGAN: “--fallure of the court to enter a
Judpgment ontered in oonTornity with the motion for dirscted
verdiet shall constitute a denlal of the motlon for jJudguent
notyithstanding the verdiot.®

JUDGE DONWCRTH: I dldn't quite get it. "I a party
docs not mske a motion under this subdivigion, the failure of
trne court to order & juégmant as required by the motion for

directed verdiet shall eénstitat@ a determination of the legal
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guestions raised by the motion." I think that is 2ll right.

I make only this further suggestion: "If a party
Goes not make a motion under thlse subdivieion® 1ls amblguous,
tan't 1t% | |

THI éﬂéiﬁﬁﬁﬁzv Yes. You mean a motlon for Judgnent
notwlthstanding. _

JUDGE DONWCRTH: The ordiglnal motion must be made, of
course. With that qualification, I like this.

h JUDGR DOBIE:  wWould 1t be too forward Lo come vight
out and say that "If a motion for directed verdiet has been
made and 1t has not been tshen from the jJjury, the mere fapi
that no motion for Judgment notwithstanding the verdict has
been made shall not prevent the appellate cours from making &
final disposition of the case'?

JUDGE DONWORTH: I think Senator Pepper has covered
that in better form,

JUDGE DOBIE: I don't care much about form, 1L you
give the appellate ;azm?% power Lo take finsl actiun.

THE CHAIAMAN: It aseens to me that the quieck way Lo
d0 1% is Yo say that the motion for Judgment after the
verdlet 18 not a prerveguisite to %h@.apyar gourt's graﬁﬁiﬁg
that rellef or anything else.

JUDGE DCNWORTH: You must also make 1t cover the
polnt of no verdiet. |

THE CHAIRMAN: Ho verdiot, yes, I eriticized this
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Langage in 18, 19, 20, and 21, becsuse it says that the Judge

‘doesn't grant the mobtlon to direct. He treats 1% any way he

likes. He nay say, "¥ell, I will Just take the verdlct %abj@gt
to motion,” or he égy say sinply, %1 will deny 1t," 1f you
don't make a motion for. Judgment ﬁ@t@i@hﬁ%géﬁing.

This says, "If & party does not make a motlon under
this subdivielon, the fallure of the occurt to enter a Judgment
as roquired by the motion for directed verdlst shall oonstltute
# ﬁ@géfﬁiﬁ%ﬁiéﬂ of the lagal questlons ralsed by the mﬁtiﬁ% for
directed verdlet.” |

It says the question whether the court has made s
detormination is settled by the scurt's fallure to enter a
Judgment as reqguired by the motion for direction, not the

motion for Jjudgment notwlthstending. Hy point, made ten

" minutes apo, wes, how long 40 you sit around and walt before .

the court hag made a fallure? ‘There is no time 1limlt., If

you sald that if the sourt doesn'’t enter the Jucpment you want
within ten days or twenty days, then he has determined 1%,
there would be & time limi¢; but aecording %o this, the ocourt's
féilﬂre to do it in one day is & determination and you can

take an immedlate appeal. |

Then 1t 1s also mussed up by the faet that there is

a Judgment entered ig that ocourt room the moment the verdict is
in,

JUDGE DONWCRTH: Perhaps yos, perhaspe no. The rulse
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expressly glvees the Judge the rlght te order no Judpgment
entered 17 he wants o,

THE CHAIRMAN: That iz right.

JUDGE Eéﬁwﬁﬁﬁﬁg 4&@&1&@ bagk to the first al%%raativ&,
to whish ay attentlon has Jjust been @ir@ateé; insert after the
word "If? these words: "after the determination of the jury's
deliberations?, Then it would read: YIf, after the determi-
nation of the jury's deliberations, a party does not make a
mﬁtﬁ&é under thils subdivision, the fallure of the eourt te
order a judgment as required by the motion for dlrected verdioct
shall constitute a determination of the legal questions raised
by the motion,."

JULGE CLARK: Of course, you could do it the other

way, t¢ meet the Chairman's sugpestion: make your suggestion

“dewn 1o the word "fallure® and instead of that, make 1t thls

way: "the order by the court for the sntry of Judgment upon
the verdiet shall constitute a denlal of the moetion, aleo shall
constitute a éstermlnétien of the legal questions ralsed by the
motion."

THE CGHAIRMAN: He doesn't make an order,

JULGE GLARK: Ho,

DEAN ﬁ&éﬁﬂﬁ: But is there an order, Charlie? That
is the point the Chalrman is ralsing. We don't have an order
for entry of judgment on the ?&Pﬁi@t, according to our statute

on judgments, our rule on judgments, do we?
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JUDGE CLARK: It is the entry of Saé@@nt: the entry
of Judgment on the verdict.

PROFPESSOR CHERRY: That has taken place before he
sould have considered the matter,

JUDGE DOMwORTH: Unless the ecurt?étharﬁise dirests,
the Judgment shall be entered upon the verdiet. The scourt al-
ways controls the entry of Jjudgment.

PROFESSCR OHERAY: Suppose he does nothing,

DEAN MONGAN: That 1s the orthedox federal practioce,
len't 1%, to enter the Judgment lumedliately upon the rendition
of the verdlet?

THE CHAIHMAM: In most dlstrliets. A few haven't
done 1% sand growled about our rule, but moeset of them have,

DEAN MORGAN: You oould provide, of course, that a
metion for a directed verdlet should operate as & stay of entey
of Judgment, unless the udge otherwise ordered.

MR, GAMBLE: Would 4t be proper to provide thst a
motlon for direeted werdlet, when overruled, eould stand as a
moglon for jJudgment notwiths tanding?

' THE CHAIRMAN: That 1s Just another way of saying
that you don't have to meke & moticn for Judgment notwl thstand-
ing the verdiet. If you make your motiocn teo ﬁirget and 1¢
lsn't granted, then you can get from the upper cocurt (certalnly
you wouldn't get 1t from the lower court, because you don't go

back t¢ him and ask him to 40 1t) an order for reversal auq for
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Judgment in accordance with your original me%i&g to dirent,

MR, CAMBLE: what we ave frying t0 49 18 ¢ have the
appellate court, really, enter & contrary Judgment even
though the mover doesn't make the second motlon.

THE CHATIRMAN: That is it ; that is right.

PROFROS(H CHERRY: Suppose we sald that the m@?iﬂg
party, the party who moved for directed verdict, may, but need
I’!ét}aiﬁé?ﬁﬁ for jJudgment ﬁﬂ_‘ﬁ‘wﬁ_.f}hﬁﬁ&ﬂﬁiﬁgo

| JUDBE DOBIX: And the appellate oourt shall have the
same power as 1f there had been,

THE CHAIRMAN: If you have an ironelad rule of that
kind, 1t £1ts all right in a case where the trial Judge doesn't
Bay anything about reserving anything, Just says, "Motion
denied,” but suppose the trial Judge in the §ar€$aal&r case
saye, "Gentlemen, I am in doubt sbout this., I think I w11
tuke the verdict of the Jury snd not grant your motion now,
and we wlll oonsider that point later.® Then the rules say
you don't have to© make the motion. You never bring it back to
him, What ﬁﬁ?y%ﬁé to you? »

PROFESSOR CHEARY : %h%é Janator Pepper's proposal
was up for consglderation, I sugpeated that there be ccnsidercd
with that & statement that fallupre tc grant is a denial of
the notlon for dirscted verdict. I think ocur purpose is Ly
fold. Firat, the reservation we put in there is for the

purpose you explained. If we cut the reservation out, we are
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talking in terms of “deeming." We deem that he denled 1% when

Jhe reseryved 1t.

THE CHAIRMAN: He just reversed it. It is a flotien.

PROFEGHOL CHERAY: Yes, I wouldan't put in any
taseming” at all. ’ |

THE OHAIRMAN: But these state codes don't have any
stuff about the Judges having trested 1V as a denlial or any-
thing of that kind.

PROFESSOR CHERRY: No.
‘ THE ﬁﬁéxﬁﬁéﬁz They don't have t¢ make uny declaration
of whether 1t shall be deemed %o be Or whether 1t shall nog %go

PROPUBHCR CHERBY: No.

THE CHAIRMAN: Why can't we go baok to the simple
pragtice 9?@3@?15@& in those pracotices, without any of tuls
artificlial asssumpiion msiness, azand do Just what we thought we
ebulé do before Slocum was decided? |

PROFESSOR CHERRY: BSutthe Reporter thought we had to
negative the idea of reserving it because the Judges are dolng
1t, ‘ |

THE CHAIRMAN: You mean they yot started to dolng 1t.

PRCPESBOR CHEARY: We invited them to,

JUDGE CLARK: Yes.

PROPESSCH CHERRY: And they felt they had to.

THE CHAIRMAN: I suppose 1f these rules went ovut with

& complete abandonment of the Sloeum and Re&&aﬁ theory, %ﬁraight
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atuff Just the way we had 1t twenty ef thirty years ago,
?&ﬁﬁﬁﬁ§@ﬂi@§ by & note saying that the origlnal rule was
drafted on the theory that that was wtlll the law and that
§E this rule is drafted on the theory that 1% ;ﬁﬁ*t, 80 we don'y
§§ need to make any reservation any more, they would be qulok %o
2 cateh on, I éan‘t think we would be in trouble because we got
g% into bad habits,
§§ ‘ ‘ MR, DCDGE:  Has this rule as adopied csused any
- sfeghie at a1l exvept in that one case where the party nsglsoe~

ted to move after verdictl?
THE CHALRMAR: The Suprems Uourt tried to clear it up.
DEAN MORGAN: 7That is whot I say. |
THE CHALRMAN: But they didn't succeed, because they
forget, I think, that ander the rule the presumption is that

the Judge hesn't made sny declslon, so how can he make an eryor?

Law Stenopraphy @ Conventions ® General Reporting
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DEAN MORGAN: I have another atteupt here., Don't

§U~ laugh this tinme, Chercy.

%g | PROFRGSOR CHERRY: I wouldn't, ever,

§ DEA HORGAN: "If, after the dlscharge of the Jury,

@ & party does not make a motion under this sub&iﬁisisﬁ, the

%% sourt's fallure to order Judgment in conformity with the motion
;éé for a direocted verdioct is the équiwalant of a denial of a motion

for Judgment notwithstanding the verdict.®

THE OHAIRMAN: That dodges our automatic Jjudgment
' diffioulties, doean't 17
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MR, GAMBLE: Do you want to make that rule, Morgan,
deprive the trial court of making judgment?

DEAK ﬁ@ﬁ%&ﬁz If he does not, I ought te &avﬁ said,
within ten days or itwenty days. _ V

GENATCR PEPPERY May I inquire ﬁhéiﬁ&? i am right in
anderstand that sutomatieally, unless the court otherwlse di-
rects, the elerk under our ?ﬁi@% @ﬁ%é?@ Jucgent upon %ﬁ@
verdlet ag soon as the jury has F%tﬂfﬁéé‘iﬁﬁ verdlet?

\ That belng so, I sheuld think, approviag genersily of
what Hr, Horgan has suggested, that vhat oconstitutes the re-
fusal of the moeticn for a ﬁ&raat@é‘v@réiat is the fallure of
the sourt te stay %hef@atry of Judgment on the verdiot.

THE CHALRMAN: PFallure to enter Judgment the éthﬁr WBY .

OFJATOR PEPPYR: Mo, but you see, 1t is a little
different from that, because our rule says that unleas the
ecurt otherwlge direols, the elerk shall eﬁtér 3aéggan§,h it
is fallure to stay the entry of judgment on the verdict, letiting
nature take 1te course and letting Judgnent be enterad by the
elerk, which seems %0 me to constitute the determination of the
motdon for a directed verdiot.

JUDGE DONWORTH: Should there hot be a time 1imit in
that in opder to make the aetioh of the trial court final¥
' SENATCR PEPPER: I shouldn't think go, becsuse there
ig)ﬂ@ time 1im1t within whieh the clerk suspends his astion,

The elerk wlith ug in the District Court in Philadelphia slis
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there with his Judgment book, and when the court has recelved
the verdlet of the Jury, "we find for the plalntiff" o "for
the defendant,” as the case may be, and the court has 11 re-
sorded, thersupon 1t 18 entered by thsvelérk, then and there.
It 4o st that point that 1t 18 up ¢ the court elther to per-
mit thet t0 be done or te say, "In view of the notlon for a
dirested verdloet, whlch I h%%@ rederved, I dlreot the clerk
not. to enter the Judgment on the verdiet.® It is his fallure
to éénﬁha% thing which seemg to me to constitute reverslible

. error, if thers be error,

Jﬁ&%ﬁ DONWORTH: I thought 1t would be better to glve
the telal Judge an actual &@@@?taﬁlﬁy, and I am afraid that
your sugrestion doesn't encourage him to act Judielislly upon
the matter, I thought that the ldea of Desn Horgen of naming
& bime llalt, ten days or something, mignt e helpful ia that
matter,

THE CHAIRMAN: Ten days in witleh t¢ vacate his
elerk's Judgment and grent judgment the other way, to lake
affirmative action,

GEHATCR PEPPER: But that is something whieh 1t is
slmest impossible to concelve afraappaning, because we avre
dealing only wlth the cage where the adverse party fails to
make his motion. I have seldom seen a Judge who, without being
there to move asubsequent to the coming in of the verdliet,

would of his own motlon say, "I have had a loous poenitentiue
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given to me, I have changed my mind. I now direct the vpen-
‘ing of the Judgment which was automatieslly entered snd the
subatitution of the first judiment." It doesn't seen resl to
ne. ‘

JUDGE DONWORTH: Well, Senator Pe§pe§, the trial
court mizht eplit the differsnce and order & new trial, you
know. |

SENATOR PEPPER: Oh, yes.

JUDGE DONWORTH: He does thet of his own motion

rather frequently, I think. The Llocus poenltentiase operates o

shake the conaolience of a jﬁﬁgﬁ. ‘

THE cﬁazﬁﬁAE:V It operates to declide the verdiet, or
something 1ike that,

SENATOR PEPPER: Yes, that may be.

JUDGE DONWOR

TH: I think the time limit i3 a good
ldesn, unlesa there 18 some veason that I don't grasp.

THY CHAIRMAN: I etill don't see vhy, to elear up all
this stuff we arve salking.abﬁ@t, you don't say thet in order
to stick to your goint,‘y@a have to make & motlon for jJjudgment
notwithstanding wlthin ten éayéﬁ That settles gll this rigna-
role about deeming to have deelded anything, and all that, You
have 0 put it ug tg him agein. That 18 the way'ﬁhe old prag-
tice was, |

MH, GAMBLE: That doesn't meet Judge Doble's desive

to have the appellate court sct even in a case where the motion
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ien't made,

DEAN MORGAN: That 1s the trouble., If you make it
the equivalent ¢f a denial, then you have & ?iﬂal determination
whioh you oan appesal and put in this a3 an error.

MR, GAMBLE: I think thls alii@m&ﬁ?@ provision that
the Reporter has presented really prosents the equivalent of
a motion for judgment nﬁtwi%kgﬁ&aﬁiﬁg the verdict.

JUDCE OLARK: Yes.

WP, GAMBLE: If they meke the motion, I don't see
that there 1s any trouble; but 1% is in those rare cases that
the party Just falls to make the motion, |

PROFESSOR CHERRY: We stlll have one more guestlon,
Buppose the Judge dles after the Judgment 1s entered, and
aessn't do anything and ean't do anything., He s8ti1l has denled
a dirscted verdiet. Ilsn't the real ldes of one allsranntive
here to permlt the review on appeal ©f that sltuation as 1t was
pregented to him by the motion for directed verdlet? That 1s

my trouble wlth all that wo are dolng about after verdlet and

after Judgment. If we are going to require conaslderation afier
Judgment, then I should prefer to require the motion for jJudg.
ment notwlithstanding, and not deem anything; but I am rether
inolined to argue for the contrery view.

I anm noy sugges ting that we take the motion for di-
rected verdiot and its rsfusal as the deelasion of the thing

and as a reviewsble matter, too,
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MR, CGAHBLE: It would bs reviewsbls.

PROPESSIR CHERRY: We are golng to get into cvompliea-
tions by & thing--we don't oall 1% a presumption, but that is
reslly what we sare indulging In here. By inaction for ten
days,. the man 1 am supposing to have died ié the meantine
hasn't entered a different Judmment, and I can 3aé some Other
trrouble there,

. After all, getting back to the code atates, in
ﬁinnaéaza gertainly, the old definition of Judgment notwl th-
standing s that the Judge should now d¢ whet he ocught 0 have
done at the trlal, It is his ruling at the irlial that was
wrong, and he 1e given a ochance to correct 1%. Isn't that the
wﬁaie ldea of Judgment notwithstanding?

THE CHAILHMAN: Oh, yes. BSuppose you didn't give him
s change when he thought he was going to have 1%7

PROFESHCR CHERRY: In the federal syatem, you don't
have to make your motion for new trial.

THE CHAIRMAN: Yes. That 1s another thing. You sge,
our judge in the federal court will tell a lawyer, "I won't
grant a motlon for Judgment notwlthetandlng the verdict, bug
I «ill grant you a new trisl." But the lawyer doesn't want a
new trial., If he can't get Judgment, he is perfectly satisg-
fled with that Judgment. Ho your motion for judgment dosen't
have to be made under your new plan here, and he shies avay

and c¢og:un't make anything., He takes his appeal from the
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judgment., He geis up there, and there ls no motlon for 3 new

trial, but the district court has, of hls own ocholee, granted

i%. He oconvinces the olroult a&grt that the Judge ocught to
have dirsoted the verdiet. The elreult court orders Judgmsnt
the other way as Lf the verdiet had been directed.

DEAN MORGAN: The sopellate sourt would be very loath
to grant Judgment notwithstanding if the defeot were one that
they thought could be cured éﬁ 8 new trial&

THE GHAIRMAN: That 18 right.

DEAN MORGAN: Ho they would be in the same altuatlon
8y the trial jJudge.

THE CHAINMEN: Honestly ocured, you mean,

PROFESGCA CHERRY: I am only suggesting that we ought
to toke éna eof those two., I don't like our now doing some
fiotitions presuming sbout the trisl Judge after verdicet any
more than we were formerly sompelled to do.

DEAN MORGAN: That is gulte right.

PROFESSOL CHERRY: I don't think we have to do elther,
If we want to make that motion compulsory, ¢ that the trial
Judge astually passes on 1t, At is clear encugh how to do that.
If we don't want to, 1t seems to me it is equally clear. Ve
can tell him he can make 1%, he may make 1%, but he doeasn't
have to make 1t, and the whole question ig¢ as much before the
appellate court ag 1% eould possibly be, because he has nmade

his motion for dlrected verdiet. Personally I should ?rafar
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that way eut, but I should prefer either te the lndulging ln
‘new presumpiion.

THE CHATWMAN:; That is why I dlda't 1lke this rule

3 myself, because we were stlll plagued wlth ildess of naking
%% assumptlong as 3o wvhether you wers deemsd té have deatermined
és something or not, We carried that old idea over hers in hls
‘ draft 1o a nodlfied extent,

%% ) DEAN MORGAN: Are you going prsotically 1o pub it
ié thatxﬁhg trial Judge may, on motlon of the parity or on his

Qéﬁ% motion, correst the grror, his refugal to grant the notion
for s directed vardlet?

PROPUGSCR CHERRY: I don't know that you nead o ln-
vite him to do that. You doa't invite him t0 order i new
trial, but he oan.

DEAN MORGAH: Surely, but I suppoag that ordiaapily

The MASTER REPORTING COMPANY, Inc
Law Stenography ® Conventions ® General Reporting

the trial Judge doesn't heve an authority to grant Judgment
notwithatanding the verdlet of his own motlon,

ROPESOOR SUNDERLANL: That 13 a way of correcting

540 No. Michigan Ave.
Chicago

the error that he has to get through s statute or rule, He

can't get Lt any other way.

a. DEAN MORGAN: The polat is simply this: I think this
53 Gouni ttoe hasn't any power or suthority teo make rules to

affest the appellate eourt, the action of the court of appeals,
but we have the authority o hsndle this Judpgment in the terial

court, Now we are saying that his Tallure to aet 1s the
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equivalent of a denlal, so that you get a jJudgment there baszed
upeon the record in the trisl ccurt, to whiech error can g
asslgned,

PACFESSCR CHERAY: I am only undertasking %0 put in
the consequences of the fd lure of the ﬁmviﬂg party, the party
whe moves for & dirsetad verdict, to act.

MR, DODGE: Do you have it phrased?

PROFEGSOR CHERRY: No.

DEAN MOHGAN; Why don't you try phrasing 1%, and see
1f you can do anything with 1%7 |

M, DODGN:  what was your phrasgeoclogy once mors, Mr,
¥organ?

DEAN HORGAN: I got this partly from Judge Donworth
and partly from Senstor Pepper.

"If, after the discharge of the Jury, a party does

not make a metion under this subdlvision, the court's failure
within twenty days to order Judgment in conformity with the
motion for a directed verdlet is the equivalent of a denlal of
the motion for dlirected verdiet and of a nmoticn for Judgment
notvithstanding the verdiot.*

MR, DODGE: Do you assume that the ccurt has powsr of

~ hls oym motion?

DEAN MORGAN: Yes.
PHOFESSOR CHERRY: That continuss the reservation
1dea. |
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THY OHAIRMAN: This is the wasy we deal backhandedly

" with the spopellate court.

DEAN HORGAN:  That 1s sxactly 1%,

THE OHAIFMAN: Rule 52(a), "Requests for findilnge
are not neeessary for purposes of r&v&awg”:

PROPESBOR QHERRY: We have dong that,

THY CHAIRMAN: We can say, "A motion for Judgment
notwlthatanding 1s not necessary for purpeses of reviewlng the
aﬁ%i&ﬁ of the trizl court in denying the direction.®

DEAN MORGAR: I think wo can. ALl right, let's say

THE CHAIRMaN: It iz six o'olock., Let's mesat filteon
minutes easrlisr in the morning; nmake 1t nine-filtesn. Hoast of
as were here then.

SENATOR PEPPER: Couldn't we Just end today by aeting
one ﬁﬁy or the other on Hr. Morgsn's suggestlon? It seems Yo
me @ﬁ'bé admirable.

THE CHAIRMANS I should be pleased to have you make a
motion, o |

BENATOR PEPPFRS I will second his motion.

DEAN MCEGAN: I move 1%,

MR, DODGE: In substance.

THE CHAIRMAN: That the matter be referred to the
Reporter, with the request to redraft the alt&rna%i%@ asoord-
ingly.
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SENATER PEPPER: Certainly. I don't think any of us

~want to have the Committee adopnt language that we penned while

we were in debate,

MR, ﬁ&ﬁaﬁis I should like an opporitunity to think
sbout 1% » 1ittle mope after I see the langéage that the He-
porter drafts,

THE CHAIRMAN: I esuppose we agree that we have now
gszzan in a position whers we have had & great many nuestions
e&méxay here where we haven't been able, naturally, to agres
on the exact wording of proposals. We have referred matter
after matter to the Reporter after gensral éigeaasiﬁag, with
the detalla of deaftsmanship not dlselosed., It haz been my
ldea, and I am wondering whether 1% 14 the sense of the Com-
mittee, that when thils redraft comes back, the seeratary ghall
not Just hand 1t to the ﬁupraﬁe Court and ask that 1t be

printed, but that 1t ge back te you gentlemen and that all

steps towards printing or submitting it to the Court be withe

held until you have all had & chanve to study 1t., Then you
can detlde whether you can make your aerreat&@ag'by mail or
whether you think I ought te¢ oa8ll another meeting. That is a
aanfeguard that would meet the situation, if it is carried out,
isn't 147

MR, CGAMBLE: Yes, 1t would,

THE CHAIRMAN: Supposze 1t be understood that, unless
somebody objecta,  that le what the officlials will do here in
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Washington,

SENATOR PEPPERY Then, on that understanding, 1
secordl HMr. Morgan's motlon as resgpects this matter of the Oase
in which no meticn is made by the %ﬁgﬁ%%gfﬁi party after
verdlot and judgment. |

THE CHAIRMAN: ALl in favor of the molion say "aye';

opponad,
T PROFESSCR CHERRY: I vote no, for the reasons I
stated,

THE CHAIRMAN: The moblon is agreed to,

JUDGE DONWORTH: What point, may I inquice, do you
¢lsagree on, Mr, Cherry?

PROFEBSCH OHERRYY I stated that at length., I don't
want Lo repeat 1t.

eoo The comnittee adjourned at 6100 p.m. ...
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WRDNESDAY MORNING SESHICH
Cotober 27, 1947

The commltiee reconvened at 9:17 s.m,., Chairman
¥itehell §§agia3ng'

THE CHAIRMAN: The meeting will dome to opdsr.

Before we pass from Bule 50, we did all we eould
with it yesterday, I think, but I want to ask about this busli-
negs of the sltuation where the lower oourt hes a motion for
guééﬁans after the verdlet coupled with a moticn for new
trial, and he gronts the motion for Judpment notwithstanding
thg verdiet and ignores the motlon for new trial, naturally.
It goas up, and the ﬁg?ﬁ?‘ﬁﬁu?t<r%3ﬁ?$§§ and says that he was
not right in éireating a Judgment notwl thstanding the wverdiat.
Then the questlon comes up whether the lowsr court ought o
reinstate the old verdict and let 1t go or vhether tuey ought
o remand to pive the districit court a chance to exaraise his
disoretion on a notion for s new trial which he never has
exarelsed,

There iz a 11ttle qulrk about tﬁat, and my recolles-
ticn 1s that Justlce Boberte tried to stralghten 1t out for us
in hias deolsicn in one case. I am not sure but that he hagd
some trouble sbout 1%,

I am wondering (I am asking, now) whether there is
anything we ought to do about that to make 1t elga? Just what

the practice ias. It alwaye seemed to me that this matter of a
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new trisl was a mattervery largelyor dlscretion in the dlstriot

Judge, ané that Af & man makes a motion alternstively for judg-

ment or for a new trial, he gets hle motion for Judgment and
that is knooked out on appeal, h@'augh% at least to have an
eprortunlty to go b%fﬁ?&‘ﬁhﬁ dlstriet jaége;again and 8ay,
"Here, I invoke your disoretion. The uppﬁﬁ'aﬁart sald that I
am not entltled to ths Judgment as & matter of law, but ser-
tainly I don't think the other fellow ought to keep the Judg-
mant; I think you ought to exzercise your diseretion as a Jjudge
and glve me a new whaek at a new trial."

What 12 the situation about that?

JUDGE CLARK: ?ﬁ&%iaaae of Justice Roberts is the
Duncan ecasge, %11 U.8, 243, e had a note on it in the material
we presented to the Committee at the May meeting at page 1734,
Cur notes sald the Supreme Court clarified the practise %o be
followad where the party agalnst whom verdiet has been rendered
makes a motion for Judgment n.o.v., together with a &@ﬁiéﬁ,
Joint or alternate, for & new trisl. Prior to this declaion
the proper proeedure wag in doubt.

"Taccording to the rule lald down in the Duncan asase,
it slternative prayers or metions are pressnted for Judguent
n.o.v., and for a new trial, the trisl Judge should rule on the
motion for Judgment, and whatever his rulling thereon may be he
should also rule on the motion for 4 new %rial, indicsting the

grounds of hise deoision. However, 1 the motion for Judgsent
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notwithatanding the verdict is sustaeined, the court should
“tuke care that the contemporanecus order for 8 new trial should
be on the express condltion that it becomes effective only if
the Judmment nobtwithstanding the verdiet should be reversed.”

Then we go ont “The Suprems Gourt's detormination,
therefors, seems to obviate any need for a change in Rule 50(b).%

THE CHAINMAN: That has oleared 1t up very mueh iﬁ my
éﬁngf Justice Roberts was foroced to ﬁnat-%hiag}beaauéa of the
éafiéienaias of the rule, and the result he arrived at, 1t
seems O me, 1o a resul ¢t that we ought to get rid of, because
he sald that when thés@ two motions were jolned together, cven
though the trial Judge granted the moticon for Jjudgment not-
withstanding the verdict, ghien made the motlon for new trial
waatepaper ag far ag he wag concerned, 1t forsed the Judge o
£ on snd aay, "Well, I may c¢onsider the motion for a new twrlal,
and 1T the upper court says the Judgment as & matter of law
len't vight, I «111 at least decide that the moving party ie
entitled to & motion for new trial."

Why make a district judge decide two motions when
they are made in the alternative and the granting of the one
makes the %e@&n& one, as far as he 18 conecernsd, Just an idle
gesture? |

I had in mind at the $time, I remember, that maybe we
eould fix this éule 80 that 1f that slituation ocourred and the

upper court gset aslde the lowsr court's order granting Judguent
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notwithstanding the verdlet, the upper court could or should

{1 aon't know how; it might be optional with him) remand the

case, setting aslde the Judgment notwlthstanding the verdlet,
but subljlect to %h@zright of the lowsy court %o conslder then
the motion for new trial sand to exercise his discretion on that.
SENATCR PEPPER: Isn't it a mere question as to the
tribunal which is to deside th@ guestion? If the uppsr couriy

thinks that the lower comrt erred in granting the motion fop

Juégﬁéﬁt non obstante, then the upper court faces the problem:
18hsll we reinstate the Judgment or shall we send the 3&35
back with a new venire, with a direction for a new trial?"

THE CHAIAMAN: There is & third possibility. They
may 4o neither, They may not relnstate the Judgment, and they |
may not order a new trial, but they may send 1% back and let |
the dlatrlot court exercise hle diseretion on the motion for
new trial,

SENATCOR PUPPYA: That 18 what I ssy., It is a &%?ﬁ‘
question of whieh tribunal is 10 deolde that question.

THE CHAIRMAN: You are right.

BENATCR PEPPER: The appellate oourt might deolds,
might say, "We reverse the judgment snd send the case back for
new trisl," or "We reverse the Judgment and reinstate the
original Judgment"; @rifln the alternative, you mighﬁ have
the sltuation whioh Roberts 1s contemplating, where that ole~
ment of dlsoretlon iz within the seope of the duty of the trial
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Judge.

‘ THE CHAIGMAR:  You heve stated that beautifully, and
I sm yoncering 1f we eouldén't put & clause In here. We lave
to Lampsr with the oourt of sppesls, though, That is the
¢ifficul ty. | o N

AN MERGAN: I should like o ask, Kr. Hitchell,
whal your objestlon to Acberts' solution wes. It seomed (0 me
ih&§ it was a great time saver, because that motlon for a new
B?iai may be based net only on the 1ngaffi@i%ﬁéy of the evi-
dence but on errors of law that ceouwrred during the frial;
and 1f the trial Jucge passes upon both the same, then when
you get R? on appsal amca,»y@u aan settle the case all Logether,
and 1€ the Judge passes on the motlea for & new trial in the
alternative, Just as 4%t lo made in the a&lternatiw. I don't
sog why that len't & good time-saving devics,

MR, GAMBLE: It occurs t0 ms that that might aveld
the posslbllity of a second appesl,

DEAN MORGAN: Yes, that is exsotly what had osourred
te me.,

MB. GAMBLE: Beocause the denlal of & aotion for ney
trial after rvomand mlght afford a basie for an appesl slihse
bessuse of srrors of law comnitted in the course of the trisl
or becasuse of & gross aﬁaseg It seems to me that the sugges-
tion of Justice Koberte is scund,

DEAN MOAGAN: T think 1% would be a good thing %o
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"tions.

JUBGE DOBIE: It can't 4o any harm, can 1t?

LN MORGAHS  That is, 1f he grants judgment notwlthe-

. standing bthe verdlet, he should pass also on the motlon for a

now trisl, in case the Judgment netwithstsnding the verdiot is
not sustalned, Just as Justice Roberts Suggéﬁﬁéé-.?ﬁ%a, if he
g?gﬁ§3 a new trial 65 the ground of 1nauffici§a§y of the
s?iéeﬁéé, a8 1 suppese he would in ninety-nine cages ocut of
2 hundred LI he thought there wasn't sauocugh evidence t¢ support
the verdict, when the case cocmes back 1t will automatloally
come back for a new twrlal, |

THE CHALIAMAN: You ses, there ave cases fthad arise
whers the ocurt orders a Jjudgmont notwlthetanding the verdlet
no% on the gquesticn of law as to whether théra is any evidenoe
te suppert i, buﬁ\ﬁﬁ'ﬁﬁm@ pure gquestion of law on acmltted
faots,

DEAN HMCHGAN:  That L9 right.

THE CHALRMAN:  Buppose ke la wwong ebout hls Law.
Then he is confronted wlth the questlion: *If I am wrong aboub
the law, then on the matter of diseretion on the proof of the
evidence, ought I to grant a new trlal?® I don't see wiy he
aouldn't d¢ both., It gtruck me ag r&ﬁﬂ@fiawkwﬁr&, though, 47
the trial Judpge had %0 declds what he would do with a wotion

1€ 1t sver cane before hinm.
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DEAN HMORGAN: That ls teue, but it is now belore Hiag
"4% 18 in hils lap.

THS CHALHRMAR: Yes.,

MOAGAN: It ls while he has ithe cass Lhere, with
the faots fresher in his aind than he will ever have thenm laler,
THE CHAIRMAN: Your suggsation is that the Hdeporitsy

conslder a short sentencs wrlilng Judge Roberts' prasties lnto

s

: rules, 80 that the Lawyer won't have to hunt for the de-

olsion,.

DEAN MORGAN:  Thet 1s it.

SHATOR PEPPER: Yes.

SRITR
2L

CTHE CHALRMAN:  That is all L want 10 say aboul that.

JULGHE OLANK:  That 1s all right. We can wpite 1€ in,
I pguese. ve eriginally suggested that we thought the Supreme
Gourt had covered 1%, but I guess we can put Lt in wlthout
ﬂiffiaaity‘ pon't you bhink so?

THE CHALRMANG They nave coversd 1t, but the gquestion
is whether, 17 the rule is blind on the thing and the lawyer
i8ntt famillar with the Supreme Court deoisions, we ocught to
toke the decision now ang put 1% in the rules, 8¢ that the
fellow eould pead as he runs.

PHOFESB0R KOCAE: Mr, Chalrman, Justice Hoberits in
that Opinion tualks about the orevse-sssignment of ervors, Lo
you want to try 1o desal with that subjeot, toeo?

THE CHAIRMAK: I don't think 6. I don't think that
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comes in, We are beginnlng to desl squarely then with nothing
in the dalstriet court but something in the sourt of appeals,

I have always supposed that the person who doesn't appesl lsn't
suuppesed bo mske any ¢gress-assignment of error. Suppose the
sppeliant assigns error and resgpondent ﬁaegﬁ‘% appesl frouw the
Judgment, there i1s no such thing as uan sssignment of error.

The polnt 1s thls: The respondent might, 1f he

gy

fél%khe w.s right In hils errors, that they were points of srror
wall ﬁak&ﬂ, but respondent says, conceding all thai, there were
Other grounds on waoloh the trisl court should have declded the
easg ln my Fevor, and didan't. Oall it -a oeross-assignment of
are oy, bul @ﬁﬁ% it really is is to advance W the cwurt of
sppeasls & ground on waleh the Judgment ought to go 1o the
reanondent even though tias errors assigned by the appellant
éf@ woll baken.

PROFISOOR HMOOME: Theie 1s one other polnt there,
though., The plaintifl whe has gotten the verdlot may contend

ES

that, "If the 6vidence wasn't sufficient to support my verdiet,
novertheless the appellate covurt ocught to remand for a new
trial beesuse the trial court srruneocusly excluded some of my
evidence." He needs t¢ bring that to the attention of the
appellate court sv that they wouldn't ?@%@ﬁ%@ the dirsction %o
enter an absoclute Judgment.

THE GHALRMAM: I agree that he can bring it to his

attontlon as s reasson for elther affirming the Judgment or



035

giving him a chance for a new trial, but I don't ¢all 1% an
“agsignuent of error or & oress-assignment of aprror, because 11t
reslly lentt. It ls Just & reason advenced why the upper courd

should teke 2 certsln course, It gecms 0 me that the idsa of

ég a man's making asslgnments when he lan't %g%ing an appeal 1s
§§ Jugt incongruous, ls a paradox,
L dgen't Ffind in the decislons any diffiocul by aboul
ég that., Tae lawyors gome times are confused about 1t. I have had
=
ig Lawyers welte me and say, "Under these rules, Lf the reason

given by the lower court for & deeision 18 wrong, and my ad-
vergary savpeals and has the upoer courd say it is wwroayg, whial
do I have t¢ dey Po I have B0 make a erogs-asslgnment in order
to bring to the attention of the upper court the fact that
there was another ground on which I should have won %ﬁé sage

whish the lower ocourt rejeeteq?’

The MASTER REPORTING COMPANY !r_c
Law Stenography @ Conventions @ General Reporting

I have always answersd, "Why, you don't have to make
any assipnments of error. You are not the appellant, Your

ebJeet L8 to write it In your brlef ané say, 'Here, even if

540 No. Michigan Ave.
Chicago

you think these are srrorsg that the sppellant sssigned, still
theres was s good ground on whieh the oase cught ¢ have besn

desided wmy wey. '

That fen't an agssipgmment of errar. It is invoking

National Press Bldg.
Washington

a famillar rule, lsn't 1%?
PROPEBSOR MOCHE: 1 mgree with you. feslly, what I

wondered wag whether, over in the appeal court rule, we vught

e
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to have something, as long as we are going Yo cite the
ﬁontgomery Ward & Co.v. Duncan rule here, to clarify that peint.
In effect, you really want t0 say that pérhaps Justice Roberis
shouldn't have invoked the term "oross-assignment of error.”

THE CHAIBRMAN: Yes, I think it lg.a matter of phrase-
ology. Here we are dealing with an alternative motion that is
actually made in the district court, and 1t is proper snough
for us to deal wlth 1%, but when we get into the subject which
we were Just talking about, it is purely and solely a matter in
the court of appeals. it 1s oue thing for us to make rules
for district court procedure thab will ultimately affect the
result 1n the court of appeals, and 1% 1ls another thing baldly
to go into the court of appeals practice without reference 1o
what 1s done in the disirict court. 1 don't see any resson for
doing that.

Now we have gotiten to Rule 52. Is there any reasson
that we should reconsider what we have done in Hule 527 ‘There
were two amendments there, you ?emeﬁber. One was making c¢lear
that where a case was tried with an advisory Jury, the courg
itself ought to make findings, elther adapéing or rejecting the
Jury's findings. The other amendment was to provide that the
findings need not be separstely stated, but they could be en-
bodied in the court's opinion. ‘

JUDGE DOBIE: A great many judges were very strong

for that, and that is particularly helpful to the Jjudges in
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patent cases, vhere they practiecally lncorgevate gvery Ifindlng
in their opinlon and yet don't have %0 g0 over it separately
and make 1%,

THE CHAIRMAN: The 2nd Clroult, among others, dossn't
1ike what they ezll “lgxyar‘a findlngs," @iﬁh@?. ?ﬁey think
ihﬁ Plndings you get in an oplnlon are really the Judge's views.
Tiie stuff thet 1s numbered 1 to 60 in an outslde finding
are usuelly propared by the lawyers, and the Jugges don't aluays
hava4§h§ time to aift them vory carefully. Isan't that a fact?
Tan't that your regetion up there?

JUDGE CLARK:  That ls our reactlon. I think we may
¢$41L be hopsful, merely hopeful, but at least we can hope some.
I think this helps out,

THE CGHAIRMAH: There 1o no motlion to make any chaage

MR, HAMMCHD: May I menti@ﬁ this point? A Lot of
the dlstricet Judges don't want $0 have 10 make these findings
in a 1ot of cases. Do we cut it down any by this amendment?

JUDGE CLARK: T con't think we asctually ao. CFf
course, they like to have 1t cul down & guod deal. I have
alweys had a good deal of aympathy with 1%, It does a little
harm, 1 think we are sort of cutting down on the rule by de-
greesg,

ME, HARMOND: I was wonderlng 4f 1t has out 1t down

under tihls wording at sll., I mean, 1t Just seems 1o me you
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throw inte the oplalgn-—-
THE CHALMAN (Interpoesing): How can you ocut 1t down?
Wi, HAMMCHD: I reallize that.

THE CHALMAN: You either aske findings or you don'tg,

ot

i1, HAMICND: I realize that. Jﬁdgé Ghegnut spoks to
ma‘aasut 1t and asked if we could d&o anything about 1%.

DEAR MOLGAN: If the Judge 1s so méd&y in his mind
@ﬁé“ﬂ}ﬁ Findings of fact and mastkgive his dselslon on a huneh,
I tniag he should give 1t some more eonslderation.

M, HAMMGHD: I aﬁaw all the dlscusslion that went on,
snd I Just mentlon that. There have been geveral other distriot
Judges wac wanted $0 do 1.

THE UHAIRMAN: | They don't like %0 De ecroass-sxaulned
with respect to findings. Bub L notloed in the 2ud Ulrcoult
that Judge Fraonk, L think, or soumebeody has wrltiten an opinlon,
with the approval of the lower oourt, I think, that peints out
the desirability of naving the dlstrict jJudge get hnis nose down
on the record and make Tindings. He aot only emphasizes that
it is necessayry o ald the court of appeals on &n‘ap§@a1 in
those cases whleh ave appealed, but ne says it 1s a very helpful
thing for a diatricet Judge te do.

We all know that there are hers aéﬁ there trial Judges
who may be a Litile bit loose in thelr manﬁal operatlons, who
sre rathier inelined to decide a oase on general printiples, as

a jury would, and Af you put them up to speelfie findings on
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matters of fact, it may gulde them in ithe right éirectian.

That is what the 2nd Uireult says. We never dared in any note
to tell any district Judge that that wss one reason for this
rule, but 1t has ééﬂ% that for us.

DEAR HORGAHNY I have seen 1t h&y@éﬁ in Gonnecticut.
The Judge glves a decision right from the bénah on & hunoh,
and then afterwards the lawyer draws the fTindings of fact for
him when the qﬁagﬁiﬁﬁ is on appeal, 80 as Lo support the
Jaégéia hunch.

JUDGHE CLARK: I don't think 1% 18 nearly as hard work
as the Judges think 1t is. I have dong 4%, I sat in the dis-
trlet court quite & 1ittle. The Judges maske a great load that
they den't need to, First, they get & little foolish about 1,
¥ou can bVenmper your findings t¢ the shorn lamb, 1f I may use
that metaphor again. In some oases you can make elaborate
findinge, but you den't need to do 1% in every case.

THE CHAIBRMAN: I think in some ¢f the busy dlstricts
the Judges get together and talk it over and éart of edge each
other on and tell sach @ﬁherAwhat a dreadful Jjob this lg, and
they work themselves up to the point where they don't approssh
the Job in a pleasant spirit.

JUDGE CLARK: 'Ehar@»is no doubt about that., Judge
Caffey, in New York, sort of chokes up, and even at the lunah
table, 1f you mentlion fiandings, he czn hardly est.

THE CHAIRMAN: TLet's go to Rule bbb, Tuere is nothing
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more Lo say aboutl that,

JUDGE CLARK: Rule 55 1s only a note.

THE CHALZHMAN:  Aule %6.

JULGE OLARK: We have miready dlscugsed 56 in connegw
tion whth 12, ‘

MA., HAMMOED: Mey I go back to 55 Just a minubte? I
was just wondering whether the note oughi not to be incorporated
in the rules. We might sonsider that.

- JUDGE OLARK: OF course, thatl may be. We hope tinls
war will be over gometime. It seems a 1ittle too bad to put
what cught to be a temporary thing in & permanent rule, but I
dgon't Xnow. What does the Commititee think about thail?

JUDGE POBIR: vwhatl 1s the polnt?

THE CHAIRMAN: You see, we provide In 55 certain
conditions for the entry of Judgment. Now the Soldiers' and
Sallors' Oivll Relief Act comes along and says you can't get
8 Judgment agalinat a seoldler or gallor unless you 4o something
else. Mr., Hameond says that we ought to state in the rule

ltsell rather than in a note, the provisions Tor entyry of

Judgment subject to the Solalers' and Sallors' Civil Hellef

Act of 1940,

JUDGE CLARK: It is my understanding that these notes,
while not officlal, would be published so that the lawyers
would see them. Ve prepared these notes on the theory that

they would be 1lke the former notes, that they would be published.
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THE CHAIRMAN: They ars not usually published. They
are not published in the U, 8, Code, are they?

JULGE CLARK: Yea, I think they are. They are not
published everyvhers. They ave not published in ths Supreme

Court official reports, but I think they are in the Code,

aren't they?

BEA%FEQRGﬁEz They are in the Indlana code,

M SENATOR PEPPEH: dhat is cur practlce where a ruls
stateé'a proposition whleh on 1te face ls universal and in
faet 1% lsn't unliversal becasuse of the operation of the
statute, whether permanent in 1ts nature or temporary? Has it
bean our custom o let the unlversal prepésitien atand un-
modlfied in the rule?

THE CHAIRMAH: I think not.

SENATCGR PEPPER: I think not, either,

JUDGE CLARK: I think that is sorrect.

Pﬂﬁﬁﬁsgﬁa OHERRY: This is the only instance of what
#® think of as a temporary statute.

SENATCR PEPPEA:  But af%ér all, while in force, i%
19 encormougly important for the lawyar L0 know that 1t is a
quall ficatlion of our universal proposition, |

HR, HAMMOND: There are a groat many oases on 1%, too,
There has besn one up in the Supreme Court already,

SENATOR PEPPERY Yes.

THE CHAIRMAN: I think there is one little quirk about
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your statement that you ought to bear in mind. If a rule stalesg

ganeral proposition, and at the time the rule le adopted
there 4s a statute thabt makes aome speoclial provislion in a par-
ticular case, 1t has been our practice fron the beglnnlng to
atate in the rule; "We are not repealing thls statute. You
%111 have to comply with those spsolal conditlons.t

Here la s case where, at the time the rule was
adepted, there weren't any of those speseial conditions, and the
?ale’Was all right. %Ye weren't repealling anything, mnd there-
fore we aldn't heve to mention 1f., S0 we have a case whers,
after the rule iz adopted, Congress comes along with a siatute
wilch supersedesy the rule, in part.

DEAH HMORGAN: That is right.

THE CHAIRMAN: Are we golug to m&ka'a practice of
woing baock through thess rules and, wherever they have Leen
in part superseded or guallfled by later statute, when amend-
ments are up--

MR, DODCE (Interposingl: Is this the only rule the
operation of whieh is affected by that Act?

THE CHAIRMAN: I think so.

HE, DODGE:  Aren't there various other vrovisions as
to time, and so forth, that would nol operate ageinst & man
in the armed servicest
PROFEGSOR CHERRY; That is true.

THE CHAIRMAN: There would be defaults, naturally.
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¥ell, the question for you to declde is whether you wani to
amend the rule by referring to this statute as gualifylng it
or yhether you want to leave 1t in & note and say that 1% hag
naen cualdifisd by the sudbssqusnt law,

DRAN MORGAN: My qusstlon, Mre, 1 tehell, la whether
or not the re-promulzation of the rule would have any effect
on the statute, becauss the theory was that our rules, in so

far a8 they ware adopted and approvsd, superseded any conflict-
ing sﬁatnt@a unless we actually accepted then.

THE CHATRMAN: e are not re-promalgaiiong 55, Ve
are making an amendment to 58, If we dld re-promulgate that,
the noint would he good.

DEAN MORGAN: That 1z exactly 1%, The rules we
don't amend stand as they were, and then any modlfylng statute
vould, of course, nodlify 1t.

PROPUBBOR CHERAY: I was golng to ask, Mr., Chairman,
what actlion the court 18 lilkely to take 1f it sdopts what we
propose, WAl it re-promulgsate the rules as a whole?

THE CGHAIRMAN: I should think they will make an ordaer
Just making those smendments that they decide to make.

PHOPEIACH CHERRY:; If that 13 the action, I think i¢
1a appropriate in a note,

THY, OHATRMAN: It would be very dangsrous to re-
promal gate the rules,

PROPUSAOR SUHIERLAND:  And open everything up 1o
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THE CHAIRMAN: Yes. The whole thing would have to0
£ up.

Pﬁ@?ggaeakcﬁgaaz: I hasd supposed they would d¢ that,
and that 1s whyl asked the questlon, to elear 1t up.

SENATCH LOFTIN: Mr. Chairman, I think thls is &
general rule, and the statute 18 s war emevgency aeasure., I
move that 1t be taken care of by & note,

“ MR, DOPGE: I second the moblion,

THE CHAIEMAN: Any further discussion?

ER_ GAMBLE: Would 1t not be better to inolude & pro-
vlision in Rule 81 with respect to appllicabllity, as we have
in relaticn to certain other statutes, that'the rules do not
alter the facts as provided by the Solgiers' and Sallors’
Civil Hellef Act?

THE GHAIRMAN: That 1ls on the theory that the
Boldlers! and Sailors' Rellef Aot was not in force wien the
rule was adopted. If you follow that practice in the case of
this Aet, then I think in order t¢ be safe, you would have %o
go through the entlre statutory enactments since these rules
were adopted and make up your mind whether the rules had been
modifled in any particular since they were adopted by statute,
and then f£0llow the samne oourse there, Lo be consistent.

BENATCOR PEPPER: 1t seems to me that everything de-

pends on the point developed by the Chslrman and Hr, Morgan.
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1% the effect of what we are now doling ls & re-promulgstion of

&

tne rules, then I think we ought to put this statute in the
bpéy ¢f the rule, but 17 there is to be no opening up of the
wh@lé subject and only an amendment of spscified rules, then I
should think that we souldn't afford to nut 1% stﬁgrgise than
wlthin a note becauss that wﬁuié reguire us to g0 through the
wvhole body of statutory law over agsin.

THE GHAIRMAN: Aren't you guite elear that 1t would
not bé a re-promulgstlon of & rule 17 1t Lsn't amended?

SENATCR pEPPER: I wasn't clear when [ first spoke,
but it has %%%ﬂ mads olesr by what has been said here, ané I
am dn favor of Mr. Loftin's motion. _

THE CHAIRMAW: JAny further dlecugsion? All in fevor
say M"aye"; opposed, Carried.

How we are up to 56,

JUDGE CLARK: Rule 56 was intimately tled up with 12,
and I don't beiieve there is snythlng more %0 say here.

REAN MCRGAN: May I ssk, with reference to §§ &éﬁiﬂ,
to go baeck, have ycu‘sxamingé that Act, Charles, t¢ see whether
it affeets any other geotion of the rules, such &8s time for
ansyer, and 11l that sort of thing?

PROFESHOR QHERRY: fxtenslon of time,

JUDGE CLARK: Haven't we made a note somewhere about
that Pact? I have forgotten Just at the moment.

MY

THE CHAIRMAN: Your point is that it ought to be wade
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& note 0 every rule that lag--
UEAN HCORGAN (Interposingl: To every rule that ie
affected by 1t, 1f you sre golng t0 do 1t onoce.
. THE GHEIRQ@E: It deals with vacatlon of jJjudegment.
You might have some other seation. The point is to check up
and make a note shersver 1t ls peritinent.
JUDGE CGLABK: Yes,

7 THE CGHAIRMAN: Anything in 56?' I think we have gone
oyer %ﬁaz, How, 58, ‘'here was a olariflcation amendment in
line 7, Down in lines 11 and 12, ygu.remeﬁb@r, a nuestion
arose in some distrlets, partieularly in the Southern District
of Hew York, aboul entering a Judgment forthwith on a verdlcd
with & blank seacs in the Judgment for the costs to be taxad
in the future. That is the common practice in a great many
diatricts of the Unlted States. and has bheen 1o ay knoyledge
for half a century, but in the Distrlet of New York they some-
tlmes went to record Judgment in the state and county office
to meke them llens on regl estate. Under the state law, ﬁﬁu
can't record a Judgment to make it & lien on real setate 1T
the Judgment 18 incomplete and in doubt. The Dlatrict Court of
New York has a rule now, notwlthstanding our rule, one whlech |
they say reslly 1s not in confllet with our Bule 5%, which says
that the Judgment can't be enlered forthwith after verdles
until the costs have been taxed or the taxatlion has been walved.

I am Just wondering whether we ought, under the
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eircunstances noy, t¢ put & clause in here that abollshes op
wipﬁs out that distrlet court rule, whether we might not say
here in this rule where 1t says "shall enter Judgment Torthwith"
that the dlstriet court may delay or postpone the entry of
Judgment untll costs are taxed or ﬁazati@ﬁ:igrwaived. That
would leave 1t optionsal with the distrioet court whether they
éutered the Judgment forthwith or wal ted %gg oy three days un-
ti1l the costs were btaxed. It would leave New York going on
the way they noy are under thelr local rule, and it would
leave all the other éistrliets thut have the practice of snter-
ing Judgment forthwith with = blank space for the coste to
follow thelr present practlce.

DEAN HORGAN: There would be no temptation for the
prevalling party not te tax so as 10 extend the time for
appeal, because he wouldn't want thatl, anyhow.

JUDGE DUBIE: If you delayed the entry of Judgment,
might not that be important sometimes in oconnection with a
priority of separate Judgmente? \

- DEAN MOHRGAW: Oh, yes,

JUDGE DUBIE: Might there not be a case in which the
plaintiff would be anxious that the Judgment be entered now
because he foresees Judgments in other cases and wants his to
be prior, and he thinks he 1s entitled to have it resoorded
when he gets 1t7

THE CHAIRMSN: It takes only sbout two or threes days
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$t0 tax the costs, and if he is worried sbout that, he can file
ia walver and relinquish his coste, if 1t is a matter of hours.

JUDGE DOBIE: Would he have to have a walver by the
defendant? :

THE CHALRMAN: No; by the prevalling party.

JUDGE CLARK: When this came up before, I had a study
made of the cases, snd the cases were stronger than I realized.
They. are very strong that the Judgment should be entered at
onoe, and that there should not be a delay for taxlng costs.

I was interested to see how strong they have been in my own
court. Maybe 1t doesn't make any dlfference what we say, the
distriet court goes ahesd and does what it wishes. But in
this case that I cite here in 1926 from Washington, we went
80 far as to say that the fallure of the clerk to enter Judg-
ment was not to be excused. There are several other 2nd Clrcult
cases that bear on the poing, I don't know what thé teaching
of that ie. The appellate sourt may talk and the dlstrict
court keep golng on the same way. I am quite clear that the
district court practice is very'bad, inﬁeed. It is vegﬁ un-
fortunate.

THE CHAIRMAN: You mean the New York District.

JUDGY COLARK: Yes.

THE CHAIRMAN: If you feel that wéy about 1%, I have

nothing more to say.

JUDGE GLARK:  They don't do anything about 1t.
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DEAN MORGAN: They do that in New York.

MR, DODGE: You can't get a Judgment until the costs
are taxed.

DE AN EQR&A&: You mean the federal courts.

MR, DODGYW: I was thinking of cases in equity.

THE CHAIRMAN: The state court, you mean,

M, DODGE: Yes.

' JUDGE CLARK: What I mean in New York is that 1% 1se
all akyart of the general aystem they have. They never will
enter anything in Hew York until the parties do 1it. It is not
merely a matter of delaying for costs. The conseguence is
that the olerk never enters anything until the party does.
Then the parties run around with all sorts of orders. we had
a system of no orders for a long while, and then there was
& plethora of orders. I think they had a perfect dlarrhea of
orders there. They had some cases wherershara were three
dlfferent orders, and the queation was which was the flnsl
Judgment.

Cn the other hand, when I eat in the distriet sourt,
I wasn't able to get the clerk te enter an order. I sat in
8 case that involved thatpost office site in New York, the
cost of the building. I wrote a little memorandum and sent
1t to the elerk, saylng, "The oclerk is directed forthwith to
enter 80 many ééllars juﬁgmeﬁt in demages." Two months later

the parties called up and sald, "We would like to get judgment
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entered." I sald, "I directed the elerk ftwo months ago to
enter Judgment forthwith." They sald, "Ch, no; the olerk
naver deoes it untll we draw ocur file and get 1t approved by
the judge.' |

THY CHALGMAN: . Let me ask you thig. It says hiere,
"The entry of the judgment shall not be delayed for the taxing
of costs." That means that there is a judgment entered, "The
plaintiff do have and recover from the defendant the sum of
blankzﬁﬁilaPa? together with coste and dlebursements," not
stating the amount, It states the amount of the maln recovery
but 1t doesn't state the costs. Ie there any question about
when the time for appeal commences to run? Ia yaﬁr Judsment
the finsl and complete Judgment befors the ¢osts are tazxed and
the amount entered, or does your time for appeal run from the
date the half-baked judgment or partial Judpgment is entered?
How about that? |

JUDGE CLARK: It is my understanding that thess cases
make 1t clear that the one wlthout the costs 1s the final Judg-
mens,

THE CHAIRMAN: When the cogts are entered, it relates
back; ls that 1%7

| JUDGE COLARK: Yes.
SENATOR PEPPER: May I ask whether this rule applies

- only to cases where an issue has been tried by Jury and there

s a verdiet or whether 1t applies, as I think it does, also to
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cases of an equl table sort tried by the court wlthout a Jury.
It seems to me possible that you might have a different sl fua-
tion in the one case and in the other. 1 ean understand that
where there 18 a verdict and the elerk's business is %o enter
judgment upon the verdiet, 1t wauld be a very good rule if he
should not hold up his entry of Judgment until costs are taxed;

but, on the other hand, if 1% is sn application for an injunc-
tion or for equitable relief of any sort, then I should think
thaéuihe court who has to order the judgment entered might
say, “Jaégmeﬁt ghall be entered upon payment of costs. !

I think we ought to have in mind that there are two
fsetual situations,

THE CHAIRMAN: I think your point 1s a good one, and
I think this clsuse, "The entry of judgment shall not be de-

layed for the taxing of costs", was intended to cover only the

cuse--

. DEAN MORGAN (Interposing): This talka only about
verdlet,

PROFES3OR CHERRY: Yes; 1t starts right ocut sbout
verdiot,

DEAN HMOBRGAN: The entry of Judgment on the verdiet.

THE CHAIRMAN: It refers to both.

JUDGE CLARK: There is a aifferentiation made. There
18 a ecareful differentiation made between certain kinds of

cases. 1t seems 10 me that Benator Pepper's point is really
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 very differentiation. Although they don't make 1t between

verdlets and other oases, they do make 11 batween slmple money
Judgment cases and other cases.

THE CHATHMAN: I guess that is so.

JUDGE DOBIE: 'Yeu say in the rule there that the Jjudge
shall promptly approve and dirést that it be entered by the
clerk, and I take the rule %o be that after the decree in the
veqﬁity case (you can use the word "decree" now) has been in
proper form and has been signed by the Jjudge, 1t is the duly
of the clerk to enter thal right away. It then becomes a
juagment,'aﬂd due costs are fixed.

Jﬁﬁéﬁ DONWORTH: You will find, I am satlisfled, that
every court that has adopted a set of local rules has made
gpecific provision as %0 how the costs shall be taxed, and
there is gquite a blt of machinery about it. I have here the
local rules of the Western Distriet of Washington, and the
machinery for éaxiﬁg costs takes up practieslly a page and a
half, I shall not read 1t except to glve you the introduciory
part.

"A., The party in whose Pavor g Judgment 1ls rendered
who clalms his costs shall within five days after the entry
of the Judgmegt gerve on the attorney of the adverse party and
file with the eierk g memorandum of nis ecosts.'

Then there is provision for objections and a hearing



1370 Ontario Street

The MASTER REPORTING COMPANY, iInc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg.

Cleveland

New York

t.aw Stenography ¢ Conventions @ General Reporting

Chicago

Washington

553

by the clerk. I think that is well recognized generslly
'thrcughout all the districte as the machinery that 1s pursued.

I think the suggestion that 1s contalned in the
Reporter's draft is all right. I don't think that you ¢ould
delay the entry of the Judgaent in spite af(the difficulty in
New York 1s the matter of a llen of Judgment. I don't think
that that should bé a dominating feature in view of the fact
That parties do often have a contest, and & real contest, over
witness fees and master's fees and a Lot of other things. o
I think this suggestion 18 a4s nezr as we can hit 1%,

THE GHAIRMAN: I imagine that the dlstrict court in
that district has repealed cur Rule 5/i{d), hasn't 11? We have
sald that "Costs may be taxéd ﬁy the elerk on one day's notice.
Cn motion served within & days thereafter, the action of the
clerk may be reviage& by the court." It 1s a plaln case of
ﬁisagrseing with our rule. :

?h&ﬁ»?&i&é& a question ln my mind sbout this, I am
wondering whether the Reporter and his staff have gone through
the local rules that have béen adopted by th@'federal district
courts from every dlstriet in the country to see whether any
of them, by variatiocns of practice in the variocus districts,
are getting back to defeat uniformity and whether there are anj
situations that they have dealt with by loeal rule that we
ought now to deal with speciflesally by general rules so as o

abolish all the looal rules and make the practice uniform,
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_ Have you gone through that?

JUDGE CLARK: You mean on costs or generally on all?

THE GEAIEEAR: Anything.

JUDGE CLARK: We haven't done it systematiocally. Ve
have done it in what you might eall "here &Q& there." As a
matter of fact, we would have to do a lot of amending 1T we
did all that I know, because, frankly, I think that a good
share of the rules of the Southern Distriet of New York are
invalid, as I have told Judge Knox dlrectly, and I have made
some suggestions on it. I think probably the Southern District
and the Bastern District (whieh is practically paﬁt of the

- Bouthern District) may be the worst offenders, NMaybe these

rules 1n Washington go pretty far, too, because I have made
scme lndependent étudy of those. I don't know whether it is
desirable to attempt to correct all the Southern District's
éc%icns. I should have a 13%?1@'&@uhﬁ. They have a 1ot of
things., When you gspoke at the Institute in New York you re-
ferred to some, and I have referred to some,

THE CHAIRMAN: Yes, I charged it with having a

rule--1 have f@rgottsn what 1t was, but it had something to do

‘with appeals.

JUDGE CLARK: Yes, it 4id. I have forgotten what 1t
was. |
THE CHAIRMAN: They were deliberately, in a rule,

requiring certain things to be dome that our rules do not
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‘require and were never intended to require.

JUDGE GLARK: They have all sorts of detall rules,
and they tura up every little whila.'.In several opinions I
have raised dlrect lssue with several of the rules. B5t11ll they

stand. I am not sure whether we can do much more. I don't

suppose it does much good if we relterate cur rule.

Take tols very rale with reference to which Judge -
Donworth read the Washington rule. What can we say mére than,
"Please, Mr. District Court Judge, wateh thls rule"?

JUDGE DONWORTH: I should llke to ask the Chairman
what rule he has in mind on the one-day rule for the elerk to
tax costas.

MR, HAMMOND: Rule 54(d), on page 70.

THE CHAIRMAN: It sounded to mé as 1f our rule was
inconsistent with the dlstrict eocurt rule that you read, in
view of the fact that that rule says five days' notlce before
the clerk, and our rule says one day's notice before the
clerk. |

JUDGE DONWORTH: I don't find that.

THE CHAIRMAN: Page 7i of what?

MR, HAMMOND: Of the rules.,

DEAN MORGAN: Rule 54{d), the last couple of lines,

THY CHAIRMAN: Yes.

JUDGE DONWCRTH: 56@3%3 may be taxed by the elerk on

one day's notlce." Yes, sgir, you are right.



1370 Ontario Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave,

540 No. Michigan Ave.

National Press Bldg.

Cleveland

New York

Law Stenography ¢ Conventions ® General Reporting

Chicago

Washington

556

JUDGE CLARK: VWhen these distrioct courts adopt these

very voluminous rules, they are pretiy sure, I think; to trons-

gress. VWhat happened 1n New York, after all, was that they

crested a committee, and & gentleman 5y the name of Mr., Nathan
April was named chalrmsn. He has written a book on procedure,
znd he, smong other ghings, thinks that we don't have enough
cases g0 up on appeal 1o settle questions of pyaeeéure; That
1s, he is almost a procedure hound and wante varlous detalls.
80, as he thought, he filled in all the gaps éné some more that
we hadn't done. &0 they are very long, very extenslve, rules.

JUDGE DOBIE: VWhat is his name?

JUDGE CLARK: Nathen April. You know the April book
on apellete procedure,

SENATOR PEPPEA: Iepyed on the first of the month?

JUDGE DOBIE: How do you spell it?

JUDGE CLARK: A-p-r-i-l-e, I think. i

MR, TOLMAN: No; that is Chaucer when you put an "e®
on iv.

SENATOR PEPPER: Judge Donworth moved that the rule
stand as drafted, and I second that motion,

JUDGE DONWCRTH: You are & mind reader. You inter-
prreted my motion. ‘

THE CHAIRMAN: As long as there 1s no change iﬁﬁandad,
ne motion 1is ne@éssary.

SENATOR PEPPER: May I ask one question? This provisionm
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‘that "The entry of the judgment shall not be delayed for the

taxing of costs? is important only in those cases where the

'csart does not make 1ts own direction for the entry of judg-

ment, isn't 1¢?
DEAN MORGAN: That ls pright.
SENATOR PEPPER: That being so, ought it not to fol-

“low rather than precede this sentence on the notation of a

judpgment? Ian't the order of thought that the notation of the
Judgment constitutes the entry? "The judgment is not effective
before sugh entry, and the entry of the Judgment should not be
delayed for the taxing of costs." That is really an instrue-
tion to the clerk.

&Uﬂéﬁ OLARK: I really should think so.

SENATOR PEPPER: I suggest to the Reporter consider-
ing the shlifting of that underlined nmatter to the end of the
seoction. SBubjeet to that, I second Judge Donworth's motion,
You don't have to put a motion, though, because there is no
motion to amend. _

THE, GHAIEM&X; Yeur i1dea is that the sentence, "The
eﬁtrﬁ of the Judgment shall not be delayed for the taxing of
coats”, be the last line in the rule.

SENATOR PEPPER: On the theory that that ig really an
instruction teo the elerk. |

THE CHAIRMAN: Any cobjection to that? It is &g?s&é

to. Now, Mr. Hamumond.
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MR. HAMMOND: In connection with the matter of local
district court rules, there was a committee appointed by the
Judicial Conference, of which Judge Knox was the chalrman, and
on whlch Mr, Tolman did a 1ot of work, that went over all the

distriet court rules, and they got out a ver? full report on

‘the subject.

JUDGE CLARK: Yes, that is true. I have a copy of

the report. |
~‘ MR, DODUE: Did you consider the suggestion made by

the American Bar Assoclation committee (I presume you did) that
the entry of Judgment before the disposltion ef.& motion for
new trial was a bad thing; calling attention to some case that
had caused trouble? |

JUDGE CLARK: Yes, I consldered that and, as & mat-
ter of fact, that was tled up with other things, As I wrote
Mr, Benoy, the chairman, I thought that this rule ought not to
be changed. What they say is that they want to make it clear
that various proceedings could be had, as a motion to amend
the findings, and so on, snd that it be made c¢lear that the
Judgment should not be entered until everything had been done,

There are two answers that I made to Mr, Benoy in
writing. In the Pirst place, it ig now quite olesr, after the
Leishman decision of the Supreme Court last year, that certain
kincs of motions that most lnterested them did delay the

Jucgment. Thet is the motlon for a new trial and the motion--
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THE GHAIRMAN (Interposing): Doesn't delay it, but
gugpends the appeal time,

JUDGE GLARK: Yes.

THE CHAIRMAN: When it 1s a question of priority of
Judgments, as between a Judgment in a state court and a judg-
ment ln a federal court running neck and neck to see who wins,
the date of the entry of the Judgment in the federal court
Goes the business, and that 1s important. You can lmagine
the éﬁesticm in other cases, A métien for a new trial after
Judgment ls entered prevents the tlme fér appeal from running
until the motién is declded and, if thal Judgment isn't finally
vacated, 1t dates from the date of entry.

MR, DODGE: Do we provide in our rules that the time
for appeal shall be delayed? ‘

THE CHAIRMAN: ©Oh, no. That 1s the established rule
in the declsions, snd we can't regulate the right of appeal,
anyway. We proceed under that theory.

JUDGY CLARK: We called atiention specifically ln the
notes to the fact that under the motion for new trial, there
might have been some doubt as to whether the motion to direet
went with the new trial, but the Supreme Court definitely so
held in the Lelshman case last Febrﬁary.

I think that the lnsuranéé people were mostly
interested in that end. They thought that the matter was stlll

1a dgouot. But 1t seems to me the thing they most wantéd was
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not particularly the delay here, but they wanted to take care
c0f the suspending of the appeal down there. That 1s all taken
ceave of. I think 1t would be a 1ittle dangerous now to @y %0 -
ada gomebhing on top holding up the eatry of Jjudgment here,

MR, DODGE: I merely wanted to be sure thet that had

iy

bean considersd,

1370 Ontario Street
Clevetand

JURGE GLARK:  That is what I wrote Mr, Benoy, snd he
dldn't make any answer, not yet, at any rate. He may make it
Tager,

51 Madison Ave.
New York

SEAN MORGAN: The motion for new trial 6r amendad
findings mersly suspends the running of the time, doesn't 117

THE CHAIRMAN: It knoecks 1t oub, and 1t has to stars
ée nove, If it has partly run when you make your motion, the .
tlme that has run doesntt gount. The Judgment lozes 1ts

finallty.

The MASTER REPORTING COMPANY, !n_c.
Law Stenography * Copventions ® General Reporting

PEAN MORGAN: That makes all the more impw tant our

provision for prompt motlon,

THE CHAIRMAN: Burely, because 1f you don't enter

540 No. Michigan Ave.
Chicago

the Judgment promptly, s=nd the losing party ¢an suspend ithe
entry by a motion for new trial, he can extend indefinitely.

That 13 one advantape in this prompt entry business.

Washington

We are up to Rule 60; Relief from Judgment or Qré%r.

Nationa! Press Bldg.

Io anyvbody dissatisfled with what we have done in subdivision
(a), If oertain clerical mistakes have been made, it 1s pro-

vlided here that even after an apneal 18 taken, such unlstakes
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may be corrected in the distriet court, after notlce of appeal
{ia filed, before the record on appeal 1s filed with the appel-
late court. I guess that is all right.

In subdivision (b) we inserted the word "fraud" in

the title of that subdivision. That i8 the clause, you re-

Claveland

' member, that 1s copled after the Caslifornia statute, with six
monthe' limitation, Isn't that the one?
‘ JUDGE CLARK: 7Thet 18 the one, yes,

New York

THE CHAIRMAN: Whioch allows the oourt, in the very
eourt in which the. Judgment was rendered, to entertaln a
proceeding to set aslde the Jjudpment because it was taken by
'mistﬁké;surprlse, exeusable neglect, and we should have saié
"frawd" in the original rule and didn's.
DEAN MORGAN: I wonder how we forgot or omitted that?
I couldn't understand that,

Law Stenography © Conventions ® General Reporting

THE GHAIRMAN: We followed the language of the

statutes ln some cases.

Chicago

JUDGE DOHWORTH: It is stirring up an 0ld matter, but
just to show that we haven't forgotten 1t, the case that I
thought went wrong was the one wvhere the dlstriet court vacated

a Judgment because no notice had been glven of 1t and entered

Washington

& new Judgment in identical terms 80 that an appeal could be
taken, and the appellate court of ﬁhs'bistrie% of Golumbia
ruled that the action of the dlstrict court in vacating the

Judgment and entering a new one was vold becauss it wasn't, as
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I understood it, within the strict letter of this section. I
rdon't know that i1t can be helped, but I think we should have
it in mind to gee 11T 1% should be helped.

THE CHAIRMAN: Of course, 1t seems to me that 11 1s

1370 Ontario Street
Cleveland

not only not within the striet letter of this rule, but it
l1sn't within the purpose or object of it at all in that case

you speak of. It wasn't obtained by surprise, inadvertence,

51 Madison Ave.
Mew York

excusable neglect, fraud, or misrepresentation. 4Thevenﬁry of
thetsﬁégmeﬁt was in the ordinary course, There wasn't any sﬁrw
prise about 1t. The point was that the other side dldn't have
notice of the fact that it had been entered, not that it was
originally obtained by surprise, but that he was surprised
because he wasn'tg inférmea that it had already been entered.

I think that 1s plain enocugh within the terms of this rule.

I had some discussion with the Chief Justice about

The MASTER REPORTING COMPANY, Inc
taw Stenography ® Conventions © Geners! Reporiing

1t. I sald the federal statutes ezxplicitly say the time for
appeal shall run from the date of Jjudgment, not from the date

of noties. Our Committee has always felt that we ought not

540 No. Michigan Ave,
Chicagoe

to be tampering with the statute that regulates the time for
right ¢f appeal. If we try to abrogate the statute and say

the time for appeal shall run from the date of notice instead

National Press Bldg.
Washington

of from the date of entry, immedlately we are laylng a trap
for lawyers if we are acting beyond our power. The Chief

Justice wrote back in a letter as if he hadn't ?ealizeé.all
that before and withdrew his suggestlon about fixing up. the
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rule.

Tﬁare is a quastion whether we ougnht $o require more
notice than a postal card.

JUDGE QO%%QST&: I concur with what the Chalrman has
sald ln regsrd to appeal, but the only @axaé I eriticizeis the
action of the distrlict court in saying the gecond Judgment was
voild, whereas the trial court had a right, 1 thought, to vacate
the. Judgment and enter a new one. - However, I won't press the
pointi We nave Gthér important matters.

MR, HAMMOND: Dldan't we strike out the word "his"
to bring in that case?

JUDGE DONWORTH: Have we gone that? Oh, yes. That
is good. '

THE CHAIRMAN: 1 say the Judgment wasn't entered by -
mistake in that case, or by lnadvertence or surprise¢ or fraué,
and that you can't make this rule apply. If you want to make
a rule to say that & Judgment that is not entered by mistake,
lnadvertence, surprise, neglect, or fraud may be vacatsd by
g digtriet Judge because the other fellow hasn't been told
that 1% has been entered and loses nds right of appeal, what
you are doing 18 %o give 10 the district court power, by
indireection, by a fictlon or device that isn't Justified, to‘
extend the time for gppeal. If we have a right to change the
law as to the time for appeal, we ought to consider very

geriously whether we ought to provide that the tlime commentes
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to run from the date the winning party serves on the other a
formal notice of entry of Jjudgment.

‘ ~ The Supreme Court itself is committed to the ldea
that you can't tamper with the time for appeal by rule.  Wiaen
1t easme t0 the eriminal rules that they are authorlgzed %o make,
they got a statute exﬁreasly allowlng the SBupreme Court by a
rule to fix the time for appeal, and they have always, as 1
understand 1t, recognized the progésitian that they can'$
tggper by rule with the time fixed by statute for tﬁ%'filing
of appeal or petition for gertlorari or anything of that kind.

JUDGE DONWORTH: The Chalr insists on harking back

to the matter of asvpesl. I concur in everything on that point,

but at common law 1t was the custom that within & term of
eourt every Judgment entered could be changed. Until the tern
terminated, a judgnent was presumed to be in the breast of the
court. It is along that line, not at all about the appeal,
that I am bothered. As I sald, I won't delay the matter,
however.

THE CHAIRMAN: Is that true, though, Judge, even
though the term hasn't ended 1f the time for appeal has finlshed?
Haven't we eXQregs provision in theée ?uies that you can't tam-
per with a Judgment after the tiﬁe for appeal has ended? Thé
qusaiien of the term @xpiring/has nothing %o do wi%h it.

JUDGE DCHWORTH: It is true we abolished the effect

of the term.
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DEAN MCORGAN: Could he have brought an independent

rgotion to get that Judgment set aslde on the ground of mistake

of the elerk?

THE CHATRHMAN : No; that wasn't anybody's nistake.

JUDGE CLARK: 1 should like you all to consider what
we put here in the note. Will you 1look, Judge Qeﬂwﬁrth; at
the last paragraph of the note? Read the first part if you
gisy, out 1t is the last paragreph I am calling to your atten=-
tivnf‘ |

JUDGE DONWORTH: The word "hls® was elimlnated. Oh,
yes,

THE CHAIRMAN: I don't think you have helped the
case that Judge Donworth has.

JUDGE CLARK: We may not have. I don't know that we

have.
THE CHAIRMAN: That wasn't anybody's mistake.
JUDGE CLARK: Is that allright with ®hie" out and
everything?

JUDGE DONWORTH: I withdraw my oblecticn.
- JUDGE CLARK: Thst case, of course, ls before the

Supreme Court now. Certiorari was granted, and they put it

over and didn't hear it last spring. They are hearing i1t this
fall.
THE CHAIRMAM: Tet's let 1t ride, and maybe they will

glve us some light snd tell us how to fix it up.
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Are we down to Rule 65?2 What we have done therse 18

“t o make the same provision feor an injunction bond as we have

in the czse of supersedeas and other bonds, to witt that the
persgeon giving the bend:can be subjected to Judgment in the
original sult instezd ©f having an iné@pendéﬂﬁ sult,

JUDGE DOBIE: May I ask a question there. Judge
Parker la very much interested in connection with bai{yﬁoadﬁ(
As I understand 1t, that matter hasg been taken up in the

criﬁin&l rules. Isn't that correct?

JUDGE CLARK: Yes, 1t has been, Th;r@ is a provision,
I can't say at the moment how extensive.

JUDGE DOBIE: That is all right. I% has been taken
care of there. Action on a bail bond is a clvil action.

THE CHAIRMAN: If it is agreeable, we wlll psasgs on %o
Rule 66. Thaet beging the third and lsst bateh from the Reporter.

JUDGE DOBIE: What is the date of that?

THE CHAIRMAN: Tuls batch was entered under date of .
June 17. At least, the letter from the Reperter $0 the meabers
of the Advisory Committee, sending on this draft of Bules 66
and 8o on, was dsated June 17.

We have stricken out the paragraph that all appesals
in recelvershlp proceedings are subject to these rules.

JUDGE CLARK: That goes down and 1s covered now by

the last sentente,

THE CHAIRMAN: We also covered here the point that
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a proceeding in which 8 recelver has been appolnted shall not

‘be dlsmissed by one of the parties wlthout an order of the

court.

Then we ﬁave settled the question of the capaeity to
sue. What is that? VWhat did you do there?

"A roceiver shall have the capaclty to sue in any
distriot court without the necessity for aneillary appointment;
but actions ag:inst a recelver nay not be commenced without
leave of the court appolnting him except when authorized by a
statute of the United States."

JUDGE DONWORTH: There 1s a statute which says that
when a recelver is'egérating property, he may be sued with
respect to his acts 1n’tha operation, and so forth, without
leave of court. It saves that clause. j

THE CHAIRMAN: Are you satisfled? If so, we will
pass on to rule-- | _

MR. GAMBLE (Interposing): Mr. Chairman, before you
pass to 68, I should like to inquire about the elimihation of
the elsuse in lines 1 and 2, "or by other similar officers".

I have in mind particularly trustees appointed under Bection
77 of the Bankruptcy Aet. There are provisions of the Bank-
ruptey Act that give rights and impose dutlies similar to those
of receivers on frustees. I wonder 1f we are wise in dolng
that in view of ﬁnat law, |

THE CHAIRMAN: Isn't there something about that in
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the bankruptey rules?
MR, GAMBLE: No. It is in the hct.

THE CHAIRMAN: Yes, I know. If 1t is a matier 1o be
dealt with by rule, lsn't it a matter of the bankruptey rules
rabther than by civil action rules? |

ME. GAMBLE: What I had in mind is that I don’%
think there 1s a bankruptey rule that permits the party to sue
a ﬁﬁugt@@ in a proeceeding under Section 77.

THE CHAIRMAN: The Reporter says the phrase "or by
other similar officers™ has been stricken as belng inadvertent
and of no significancs,.

MR. GAMBLE: I observed what the Repér%er-saié, but
I sm questioning his statement.

THE GHAIRMAN: Yea. What about 1t7

JUDGE CLARK: Let m say first that aé %o the practice
under 77(b), I should suppose that that was all covered by
the Bankruptéy Act. OFf aaurée, a8 we all Know, that ls very
extensive. We are fighting over detalls of that Act all the
while in all the courts. We never think of locking %0 these
rules for any power in that regard. We always look to the Aok,
and sometlmes we F1ll in the Act, of course. 1 should suppose
there wouldn't be any gquestion that nﬁtning weé say here would
affect the Bankruptey sct or the procedure under 1it.

Qhat'ﬁé you say, Mr. Moore? Here i1s Mr., Gollier's

supporting deeision right here; as Judge Hutchlison sald, "As
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Gollier 80 well sald in his 14th Edition."

THE GHATRMAN: It says here, "The practice in the
administration of estates by recelvsrs appointed by the court
shall be in aceordance wilth the practice herstofore followed!,
If we leave in "or by other similar officersy you say & re-
celver or frustee in bankruptcy proceedings is covered by the
riale and by an order in a ¢ivil action vhich doesn't include
baag?uptcy cages and Pegulate the practice in & bankrupiey
proceéaing. If 1t isn't done by the bankruptey statate liself,
1t must be done by the bankruptey rules especlally governing
bankruptey proceedings and the administration of bankruptey
estates, and not by these rules, That ls the theory, isn't 117

JUDGE CLARK: Yes.

PROFESSCR CHERRY: May I ask, Mr, Gamble, in the
firet place you are referring to 77 and nét 77(p).

MR. GAMBLE: Yes. '

PROPESSOR CHERRY: In the second place, isn't your
point really direstaé to line 10 rather than tc the beginning,
not the practice in the administration of estates, but sctions
agalnst & recelver or other similer officers. Isn't that the
siﬁuatieﬁ you hsd in mind?

MR, CGAMBLE: That ie what I have in mind; and also
the last olause Eegiﬁning on liﬁé 12, "In all ch@PA?€8@$Otﬁ
the actlon in which the appolntment ©f a recelver lg sought or

whiech 18 brought by or against a recelver ls governed by these
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rules.® I hsve in mind an institutional actlion against a

" trustee under 77 by a third party. That is a civil action.

JU DEE GLARK: May I just add this? This ruls, as I
understood 1t from the beginning, was uireaﬁed to what we would
¢all chancery receivers or equlty r@cei?ers, which, of ccourse,

are actually less and less important nowadays in view of the

wide provisions ¢f the Bankruptey aAct.

I gon't see that the question 1is changed if you refer

to 7% rather than to 77€b). Seetion 77 is rseilroad reorganiza-

- tlom, wnlch 1s a bankruptcy measure. We always treat 1t as

part of the bankruptoey MEESUrSs .

I gon't think we have any business here trying teo
deal with the administration of the Bankruptey Act. If thers
are gaps in the bankruptey administration whlch can and should
be properly taken over from the elvil rulas‘inta the bhankruptey
rules, that 1is already eavér@é by the kind of omnibus provisglon
of the bankruptey rules that in all other respects the civil
rules shall be followed, or they shall be followed as neérly as
may be. Therefore, it doesn't seem to me that 1t 18 proper,
and I should think 1t might be very &cubtful ag to the effeet
It would be aenfusing rather than atﬂerwise for us te say any-
thing here about any of the bankruptoy officials.

MR. GAMBLE: Mr. Reporter, let me make this observa-
tion. The rule as 1t now stands Pefara to "other similar

officera". Ve are amending that rule to delete it. Will the
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beneh and bar be led to believe thal we mean that these rules
“don't apply to a eivil aotlon brought agalnst a trustee in
pankruptey under 777
THAE CHAIRMAN: e aertainly’ﬁe. LT you are dealling
wlth sulls by or agalnsst reaeivérs eriﬁrustées in bankruptey
in thelr ecapaclity to sue, t0 sue thewm, and all that, you have
resort to-the bankruptey statute or the orders in bankruptoy.
MK, GAMBLNK: There are provisions in the bankruptey

st&tut@, My, Chalrman, which refer expressly o rights and

1isbilitles of receivers. The Act 18 not all-inelusive. It
makes scme provisions by refersnce,
THE CHAIRMAN: Tisten to this. Tihis is the thing I

em trying to make the polnt aboul. "Hule 8l. Applicablility in

to

- Liabilitles of the trustees as being the same as the rlghts and

General. (a) To What Proceedings éspplicable. (1) These rules

do not apply to proceedings in admiralty. They do not apply to

proceedings in bankruptey".

HAi. GAMBLE: I am not talking about that.

.THQ CHAIRMAN; "~--or proceedings in copyright" .....
*except in s0 faﬁ as they may be wmade applleable thereto by
rules premulgataé by the Supreme Court of the United States.

That would mean bankruptey rules or aepyrignt‘rulag.
I don't guite see now any provision we make about suing re-
esivers or not sulng receivers has anything to do with the

bankruptey receiver, except in 80 far as the Bupreme Court
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by a bankruptey rule imports cur civll rules over into the

“bankruptey practice, which they have done in some respecis.

MR, GAMBLE:; Let me 8ee if I can make my point a
11%tle ¢leaver. Assume there is a provision in Section 77 that
the trustees are subject to sull the same aé recelvers by a
third party, growing out of a transaction not particularly in-
volved in the bankruptey itéelf, ﬁet involved in the questions
that ordinarily inhere in the administration of the estate by
the bankruptoy court.

JUDGE DOBIE: A sort of plenary proceeding, as they
cali it% _ |

MR. GAMBLE: No, a sult for dnmages. Suppose the
trustee of a bankrupt railroad runsg over somebody, and_they
bring & sult for damages in a federal court. What rules:con-
trol that sult for damages? y
" You sald in this rule before that "In all othar
respects the actlion" ... "which is brought by or against a
recelver is governed by these rules.® |

If the Bankruptey Act, bassd on the assumption I asked
you to make because I don't have the language before me, does
render a truééée subject to the llability of a receiver and he
may be sued in a eertain Ju?isdiatioﬁ or he may be sued under
the same cirocumstances, will we not confuse the bench and bar
by the deletion of thia,ianéﬁage by not making this rule
applicable, and what rule of procedure would apply? '
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THE CHAIRMAN: The deletion you complalin ©f 1s in

‘the top line, "or by other similar officers"?

MR, GAMBLE: Yes.

THE CHAIRMAN: That deletlion is in a sentence which

is confined t0 practice 1n the admiﬂistratiéa of estatesd,
_ MR, @GAMBLE: No, no, I am not talking about matters
that inhere in the administr&tian'ef gstates,
| THE CHAIRMAN: That is what the sentence deals with
where the deletlion was made.

MR. GAMBLE: I know, but this is an. amendment to
Rule 66, and Rule 66 as it now stands does refer to "other
almilar officers", We have added thls second provision, it is
true, but I am afrald that it may be confusing. I only make
the suggestion. I don't press the peint.

SENATCOR PHEPPER: May I ask Mr, Gsmble this question
through you, ¥Mr. Chalrman? Would it or would it not elarify
the situation if the final sentence in lines 12, 1%, and '
14, the sentence beginning, "In all other respects®, were re-
moved physlieally up into the pesition of the matter which 1t
it 1s proposed to be deleted in line 57 Then you would have
a clear statement that "The practice in the administration of
estates by receivers appointed by the court shall be in accord-
ance with the practlce", and so forth. "In all other resPéeta
the astion in which the apééintmaﬁt of a receiver 1s sought or

whiech 1s brought by or agalnst a recelver 1s governed by these
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rulesg,®

MR, GAMBLE: I should like to say that I think that
i8 inaccurate, becauge I don't think these rules govern the
appointment of a trustee 1ln bankruptey, but 1 do think that
some rules ought to goveérn the action ag&inét the truéta% in
bankruptey by a third party, once ﬁe is appoiﬁtaé.

JUDGE CLARK: Let me say first that, so far as I can
ﬁnﬁarstan&, the aﬁiaf problem is not to make ﬁhe lawyers be
.feeléé by what we have done. It would be very seasy to add
something in a note and say that this doesn't apply to that
situation. But I think that I am correct (here is the author-
ity on bankruptey behind me) that that is entirely regulated
by the Bankruptey Aet, and i1f we tried to regulate it here, we
would be running inte difficul ty.

As I understand the law, among other things, you can
not sue a trustes in bankruptey without golng to é referee and
getting permission. When you get permission, the sult normally
ig in a state court. As to whether you can get 1% in a--

MR, GAMBLE (Interposing): You are milstaken in that.
I have sults that are brought almost every week against a
trustee in bankruptey of a ralilroad, and they don't have to get
an order from anybody to'de 1%, |

SENATCR LOFTIN: As a trustee in bankruptey of a
railroad, I am sued every ééﬁ.

DEAN MORGAN: DAid anybody have to get permiassion to
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gue you?

SENATOR LOPTIN: Neo.

JUDGE CLARK: I één’t understand that,'bscauga I
have substituted fér Judge Hincks and i have slgned orders per-
mitting sults against tﬁe New Haven Raillroad, Apparently he
does 1t differently. 1 tﬁink.yau must have a general order,
then, of the Judge that pérmita it, because I know that Judge

Hincks does 1t by separats order every time. The other day he

‘went downtown on a llttle vagation, and I signed several orders.

I must say I dld it as a metter of course. I asked the
clerk, "Shouldn't we have some hearing. or gomething?"

He said, "No; the Judge signs it as a matter of
course,

But there was a specific order ln each oase.

MR. éAHB&E: Mr, Chairman, may I make thls suggestion?
I don't want to tske any more tlme on the subjesct. May we not
ask the Reporter to give consideration to the subjeot?

JUDGE DONWGRTH: I should like to ask Mr, Gemble this
questlon. I sympathize with his goal here. It seems %0 ne
that leaving out in line 2 those bracketed words is correct
because i 1t 1s the adminlstration of estates by trustees
in bankruptey, that is governed by the bankruptoey rules.

Pown below, in lines 12 to 14, "In all other respects
the actiocn in whiéh the apééintmant of a recelver is sought",

and so forth, "is governed by these rules." That is put in
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because we have & speclal clause on recelvers.

Wilthout any reference hers at ali, isn't 1t obvious

- that an inter-party sult by or agalnst a trustee ln bankruptoy

muat be governed by these rules, wlthout ocur saylng so?

MR, GAMBLE: I would think so, unisss we mligled people
by deleting thls language.

THE CHAIRMAN: I am upset, because I had an idea if
yéua@ere going t0 regulate the practice of sults by or against
ree@iéers in bankruptey, it would be done by the Supreme Court
under the statute msking ruleg in bankrupbey proceedings, and
that in a bankruptcy order or‘rulé‘the‘Suprsme Court ﬁight,
instead of reiterating our practice in tﬁ% bankruptey order,
say that the rules of federal elvil practice shall apply in
such~and-such sults agsinst receivers in bankruptay.

I ém digging now inte the orders becsuse I think
there 18 a bankruptey rule or order, a general order in bank-
ruptey, that dees import a good part of our eivil practice
rules and make them applicable to plenary acticns brought by
or agslnst the recelver or trustee ln bankruptey.

JUDGE DONWORTH: HMr., Chelrman, sre you sure you are
right in that?

THE CHAIRMAN: I am not sure at all. That is why I
am looking. |

JUDGE DONWORTH: ﬁére are elghty-odd rules. When a

sult is brought by or against a trustee in bankruptey, where
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afe you going to find your practice except in these elghty-o0dd
;ules? S0 they do apply, simply becsuse there is no exclusion,

THE CHAIRMAN: That is probably so. I am not
quarreling with you, bu£ I am Jjus? muddy about 1% in my own
mind. That is all. |

SENATOR PEPPER: May I ask the Reporter a question
through you, Mr. Chalrman?

| THE CHAIRMAN : Yes,

SENATOR PEPPER: Assnmiﬂg'ﬁhat we omit the malter in
brackets in line 1, "or by other simllar officers", am I right
or wrong in thinking that the rule would be clearer if the
propoged addlitlon a8 we have 1t in lines 7 and subsequent
lines were put at the ﬁeginning of the rule, because that is
the stalement of certaln general propositions, much more
general than the limited statement respeeting the admlnlstra-
tion of estates?

If the rule began, "Any action wherein a recelver
has been appolnted", and so forth, running down to "authorized
by a staiute of the United Btates", and theh you had the pro-
vision fer practice in the administration of estates, and then

after the provision for administration of estates and in lleu

- of the brascketed matter in line 5, wers to lnsert the last

sentence in the proposed addition, the sentence, "In all other
respects”, it seems to me you would have a coherent rule. It

would then read:
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”Any-aetion wvherein a receiver has been appointed
shall not be dismissed except by order of the court. A re-
ceiver shall have the capacity to sue in any dlastrict court
without the necessity for ancillary appointment; but actlons
agalnat & recelver may not be gommenced without leave of %he
court appointing him except when autnorlzed by a statute of
the United States. |

| "The pr&etiee in the administrastion of estates shall
ge aé.heretefere, but in all other respects the action shall
ﬁé subject to these rules.™

JUDGE CGLARK: I should rather think that 1s a better
arrangemen t. it,sﬁems to me g0, OFf sourse, thet doesn't, I
suppose, hit Mr. Gsmble's polint.

SENATCR PEPPER: HNo, 1t doesn't, but I understood Mr.
Gamoble Just to say he hoped the Reporter would glve considera-
tion-- |

MR. GAMBLE: (Interposingl: Yes.

SENATOR PEPPER: --t0 the questlon that he raises as
respects the prcséeéings in bankruptey. Subject to that con~
sideration, I am suggesting that this rule would be clarified
1f you bhegan with the statement of the general, then descended
to the gta?ement of the particular, which is the administration,
snd ended up by saying that in other reapects (thé% is, in
other respects than this particular case of administration) the

actlon 1ls to be governed by these rules.
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JUDGE OLARK: Yes., There is only one suggestion,
which probably doesn't go very far to the contrary, but i
bring it up. ©OF coura&,‘we are amending a rule. If we
dtarted over again, I think your order would clearly be better,
but we are amending a rule., There is a qﬂe&tion whether we
should'ameﬂé by bullding on i1t ac that the lawyers can see
where it 18 or whether we ghould rewrlite 1t or rearrangs 1t.

I don't know that thet 18 very important. I think from the
stanﬁ§aint of mere construciion, jouﬁ sugee sl on is & gODﬁ‘ﬁﬂe,

DEAY MORGAN: If you are golnyg to amend 1t, Charles,
don't you think 1t should be in the form you heve Just last
éuggested,"thaﬁ the last sentence should be 11f%ted to the end
of the first paragrapn?

JUDGE CLARE: You mean 1f you don't follow Sengtor
Pepper's suggestlon. If you follaew that, it is different.

DEAN MCRGAN: That 18 what I mesn, yes.

SENATOR ?%P?ﬁﬁ: That 18 part of my suggestieﬁ, Hy
gsuggestion 1s that, under any aiéaumsﬁanaes, the sentencs
beginning "In all other rsspeets" should bs moved up into line
5 to take the place of the matter whioch 1s there-ts be deleted.
Then 1t is a maltter of separate consideration whether you will

lnvert the order of the perticular phrase of the old rule and
and the general propositicn te be amended. That 1ls 8till a
different question, and A% may be, seelang that we a?&raéing an

anendling Jjob, thatl we should follow a aifferent order from that
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which we would 1f we were procesding de novo,

JUDGE DOBIE: I have an added objection to that phrase,
I don't 1ike that "other slwilar officers". I think that is
going to cause a govod deal of frouble. VWhat 1s a slumllar
officer? |

SENATOR PEPPER: That is t0 go out.

JUDGE DOBIE: I say I have that adced objection to

1%, Senator,

JUDGE CLARK: We have bthese two suggestions., I would
1ike to have Mr. Hcoore comment on Mr. Gamble's suggestion be-
fore we let 1t go, and then perhaps we can come back to Tiols.

Will you comment on that?

PROPESHOR MOCRE: I supposed tals rule dealt solely
and was almed %o deal solely with equlty reeelvers, |

THE CHAIRMAN: Yes; not with bankruptoy at all.

PROFEBSOR MOORE: We nover Intended and don't now in-
tend to deal wlth suits by or agslust bankruptocy recelvers or
trustees. If a bankruptey trustes or recelver brings a gult
er is sued ln federsl court, he would be Just Llke any other
litigant: At least, that aetion would be Just like any other
ac£10n~;the complaint, pleading, and so on--but the rule would
not affeet him at all.

MR, GAMBLE: Thst is the way I would llke to have 1%,
but the thought occurred to me that, having made this reference

to "other similar officers" and deleting it, if we say nothing




1370 Ontario Street

The MASTER REPQRTING COMPANY, Inc, 51 Madison Ave.

540 No, Michigan Ave.

National Press Bldg.

Cleveland

Law Stenography ¢ Conventions ® General Reporting New York

Chicago

Washington

ythat I am trying to make, .

581

about it now we may cause confuslon, That is the sole point

&

PROFESSCR MOCRE: I think we ought to try to add
some reference that tols 1s deallng with a chancery receiver.
Weuld that meet your point? Perhaps you don't like that word,

MR, GAMBLE: It doesn't quite msst_mj point because
of the fact that we perhaps inaévertﬁnﬁly employed this phrase
in the rule in the fi?st %Iaee.

JUDGE CLARK: How sbout expanding the first paragraph
of ocur note?

MR, GAMBLE: I think that would be all right.

JUDGE CLARK: SBay in the note that this rule does
not deal with the entire question of bankruptey officers, which
16 otherwise taken care of; perhaps something more than I have
put, vut I mean a warning of that kind.

PROFESSOR MOCHE: Do you agree, Mr. Gamble, thalt this
rale 1s t6 deal solely with equity recelvers? '

MR, GAMBLE: That 1t should deal solely with equity?
In so far as the appointment and administration of the estate
is concerned, of course., I don't think we have a right to
interfere with that., But in so far as the control of a sult
which by law 1s asuthorized to be br@ught iafalfeaeral courd
against a re@eiver or 8 trustea; I think ﬁhesa rules ought to
be made to apply.

PROFESBOR MOORE: Don't you think they would? If the
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rule is made clear thet 1t desls only with chancery recelvers,
Gon't you think that any sult by or agailnst & bankruptey re-
celver or trustee in a federal court, a plenary sultl, must
necessarily be within the other rules? o

HA. GAMBLE: I would say so, Mr. ﬁocre, except for
the fact that you employed this language. How we are amending
anda saying nothing about i%t, the# somebody, some Jjudge, migﬁt
say, "Well, you have dropped thls rule out. It is applicable.™

~ THE CHAIRMAN: I think I am not so far off the

trﬁcglas I seemed tov be. Before these rules were adopted, the
¢ld equlity rules, a bankruptcy order read this way when the
equity rules were in effect: "In proceedingg in equlty, insti-
tute&>for the purpose of carrying into effect the provisions
of the Act," (that would be é gult by & bankruptoy recelver
or trustee ln an equlty case, plensry sult, to sue somebody
to recover property or evenfor hls rights) "the rules of
equlty practice established by the Supreme Court of the
Unlted States shall be followed as ncarly as may be."

You see what they have done. They have assumed that
that the equity rules of practice didn't apply to a sult by
or ag&inst & trustee or regeliver in bankruptoy unless the
court by & bahkruptey order sald so.

" Then they say, "In proceedings at‘law,“‘(this is

before cur rules w&ré adopted) finsﬁituteé for the same

purpose, the prastice and procedure in cases at law" (for the
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purpese of enforoing rights or remedies under the bankruptoy

- law) "shall be followed as neafly as may be." That ls the

ordinary procedure in civil actions, wolch was under the
Conformity Act at that time.

"But the Judge may, by special order in any case,
vary the time allowed for return of process, for appearance
énﬁ pleading, and fer'takiag testimﬁny and publieé%i@n, and may
étgerwise modlfy the rules for the preparation of any particular
caéé\so ag to fécilitate a2 speedy hearing."
| | Before our rmiles were adopted, bthe court proceeded on
Just the theory stated a while ago. The general rules of
practice prescribed by a rule of the Supreme Gourt ia equity
or whatnot dida't apply in an action broughﬁ'by é recelver or
trustee in bankrupiey ia a fééaral court unless a bankruptcy
general order sald so.

After our rules were adopted, this was.lssued 1n:
1939: "In proceedings under the Act" (that is a 1ittle vague
because you don't know whether that is the internal adminis-
tration or an outside plenary auiﬁ) Hthe Rules of Civil Proce-
dure for the Distrlet Courts of the United States snall, in so
far as they are not lnoonsistent with the Act or with these
general orders, be folleowed as nearly as may be, But the:
court may shorten the limltations of time presoribed so as to
expedlte hearings, and may otherwlse modify the rules for the

preparation or hesrings of any partlcoular proceedings.™
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I might add that I am uncertalin aboul what they mesan
gy Unroceedings under the Act?, but I notice, for instance,
there are a lot ol decisions here.

"This order providing that in proeeedings in bank-

aptey the Federal Rulss of Civil Procedure éhall, in 80 far
28 they are noet inconsistent with Hectlon 1 of tuis Titls'or
with General Order No, 53, be followd as nearly as way be,
refers only to preageéings other than proceedings ln bankruploy
themselves, such as proceedings brought in federal court in

aid of bankruptey proceedings."”

That 18 & disbriet court case. I haven't followed
the rest, dult the district court there construed thls general
ofder to be lianlted to Independent @re@&edings in the federal
court brought by a trustee and recelver ln bankruptey to en-
force rights or somethlng of that kind.

That is the way I grasp 1t. It isn't very cléay,
but I 811l think that there is a very eonsidserable prospect
that yow will find that no rule of practice about the rights
err sults by or agalnst recelvers or trustees 1n a bankruptey
proceeding that ls adopted by the Supreme CGourt under our
Enabling Act under these rules would apply to such a proceed-
ing by a trustee or receiver in bankrugtcyrin_tha f%d%?ﬁl
gourts unlesgs by a bankruptey order the federal practice rules
were nmade to apply, or unlessg, by the old bankruptey order,

the equlty rules, and the common law conformity practice, were
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those plenary sults. At least I think i1t 1s a thing that
ougnt to be locked into,

I have an idea that maybe our Hule 81 was a lLittle
vague where we sald these rules do not applé.tc proceedings in
bankruptey "except in 80 far as they may ve made appllicable
thereto by rules promulgated by the Supreme Court of the United
States." I think we are a 1lttle blind in using the phrase
“proaéediﬁgs in bankruptey " Do we fefer to internal admlnis-
tration of a bankruptey estate or do we refer to what the Judge
called a plenary sult by a trustee or receiver agalnst a third
party to recover things, or a sult brought by a third party
with the permisgion. of the bankruptcey court against a trustee
or recsiver?

JUDGE CLARK: Under Rule Sl»maybe we ocught to make
it the words which the Sﬁ@reme Gourt has used, which are still
amblguous, but 1t would not be our ambiguity. Instead of
saylng "proceedings in bangruptey,“ say "proceedings under the
Bankruptey act.!

THE CHATRMAW: I wouldn't tamper with 1t now. I
8t11l1 think I am on the right track. I say that these ecivil
rules aren't supposed to say that any rule we have shall apply
In a bankruptey proceeding or in a plenary sult by or agalnst
& trustee 1n bankruptey. We have left it to the Supreme Court

to make thelr order on that as an order in baakruptey.
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MR, GAMBLE: Perhaps you are right, Mr. Chairman.

THE CHAIRMAN: That confirms Me. Moore's suggestion
that we are talking about receivers in Rule 66, and proceed-
ings, and 80 on, and are not talking about bankruptoey recelvers
at all, Are we?

PROFESSCR MOOREs I gon't think so,

THE CHAIRMAN: That 1s where that rule 1s a little
bling, because the wérd receiver" is & pretty broad term.
But I think that is the truth of 1t. I don't think 66 was ever
intended to apply to any recelver in & bankruptey proceeding
but only te so-called equity receivers.

JUDGE DONYWORTH: I should like to make a suggestion
wlth regard to Prefessor Moore's comment., I agree entirely
with the substance of what he sald. I think in the case of
a note or the wording of a rule that is inserted to cover the
point,'wé should be eareful not to say anything about equity
oy chancery recelvers. We have aboulished the distinetion be-
tween law and egquity, and 1t 1is a faet that courts do appoint
recelvers in law actlons, for instance to take charge of
§?$?%§%y3 and 80 on. Bo the 1&nguag@ should be an exclusion
of bankruptcey rather than confining our rules only to equity
or chancery. |

THE CHAIRMAN: It might be solved, if I am right.
Of course, it ought to be checked. There is a good deal of

confusion about this in my mind, and I haven't proved the case,
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but I have supgested that maybe 1% is right. I should think

the way to handle it, if it turns out %o be a8 I sald, would

be to put a note under Rule 606 stating that this rule was never
intended %o cover ieeeivers or officers in bankruptey, that
we have assumed, at least so far as these rules are made to
apply in bankruptey proceedings or in suits by bankruptey
officers, it will be done by the Suoreme Court by a bankruptoy
érégr, as the original order in bankruptey did before our
rule;awerg adopted and as our Supreme Gourt has done now sinde
these rules were adopted, ang Jjust let 1t go at that,

That would be a good deal better than stating in the
rules that we are not dealing with the bamkruptcy rules.

MR, GAMBLE:; I agree 1o that., I doen't care to press
my point any fﬁrtheri '

SENATOR PEPPER: VWould it take too much time if I
were to follow up a suggestlon I made a while ago by Just
dletating for the convenience of the Reporter a sunmary of the
rule asg 1t seems to me it éughtrta be?

THE CHAIRMAN: We would be delighted to have 1t. - That
is what we are looking for. , |

SENATCR PEPPER: I make tils suggestion for the eon-
sideration of the Reporter: that Rule 66 should read thus:
B | "No action wherein a recelver hasg been apnolnted
shall be dismissed without order of the court. A recelver

shall have the capaclty %o sue in any distriet court withoust

~
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ancillary appointment, but actlons agalnst a receiver may notg

. be begun without leave of the court, except when otherwlse

provided by statute. The practice in the administration of
estates by receivers other than in bankruptey shall be 1ln
accordance with the practice heretofore followed ln the courts
of the United SBtates or as provided in rules promulgated by

!

the distriect court. In all other respests the action in which

“the eppolntment of a recelver ls gought or which ls brought

bymér against a recelver is governsad by these rules, exoept
in . the extent to which reaéivarship progeedings are in bank-
ruptey, in which case théese rules shall be applicable to the
extent determined by orders in bankruptey lssued by the
Supreme Court of the ﬁni%gd States. "

That 1s Just an attemps to gum up what has been sald
here today. I think that would cover Mr. Gamble's point.

MR. GAMBLE: It will if the Court makes the order,
and 1t probably will make the order, because you have to have
gsomg rules. | | ,

THE CHAIRMAN: I add only one little thing to thls
suggestion, =nd that 1s that this be a new ruie promulgated by
the.Supmeme Caurt‘;,?e;want%te Look out %hat*tﬁis%néﬁ rule
doesn't in whole or in psrt abrogate the general order in
bankruptey.

GENATOR PEPPER: What I intended to do was to mske

1%t 1n effect subjeet to that rule promulgated in 197%9.
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THE CHAIAMAN: Yes. You meant orders heretofore or
nerealier made. |

SENATOR PEPPER: Orgers heretofore or hereafter made,

JUDGE GLAHK: That is &ll right 1f we want 0 do 1%,
I think, personslly, I would Pather‘net t&nger that mueh with
what is here. What are we golng to 40 then with 81, which
talke sbout bankruptoy? Are we goilng t0 let 8L stand as 1t 187
ZéuEremember, 41 has & lot of materlal on bankeupicy, that 1t
shaii'not apply unless the Supreme Court orders, and so on,

I don't objeet to 1t if the Commitiee wishes 1%, of course.
THE CHAIRMAN: My suggestion was & bit different.
I apprecilate the danger of talking about bankruptey reseivers
in the body of the rule. I deal with 1t by nmaking no mention
of bankruptoy here. We mention tha% in 514 Simply put & note
to the rule stating that in g0 far as these rules have applica-
tion to bankrupbtoy receivers, and.ao on, 1t ig only by virtue
net of thls rule but of general order sov-and-so in bankruptoy.

JUDGE CLABK: That is true.

Ko, DCDGE: It aseems to me that i1s a8 better way to
do 1%, rather than Lo refer to bank?uptcy'in this rule at sll.
?u'"‘f;. in a note,

THE CHAIAMAN: Yes. We have atteupted to exslude
bankruptey matters by 81, by a general, sweeping clause.

CENATCR PEPPER; With the permligsiocn of the Commitvtes,

I w111 let my suggestion stand, with the understanding that 1t
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may be entirely ilgnored by the Reporter or that, 1T consldered,

it may be determined whether the reference to the bankrupley

proceeding shall be embodlied in the rule or relegated ©o a note.
THE CHAIRMAN: That will be uncerstood.

y Do we have anything more on Rule 662 IT not, we are

up to Rule 68, aren't we?

JUDGE OLARK: ©On Rule 68 perhaps I ought to say this,

“out of execesslve caution: The last sentence in particular

2]

caunsed quite a little dlscussion, and the transoript ls s Littler

r's

in doubt. I don't know that I can say abgolutely thét téis is
what you voced. I thirk 1t is what wee intended. I simply
say that maybe you want to conslder it anew. I can't say that
we have corregetly reflecoted what you wanted, although I think
we have,

DEAN MORGAB: I understood 1t the other way, as you
know, Charles. I thousht the sense of the Committee was that
i the &éfénéén;, for example, offered $10,000 and then it
was rejected, then later, after certaln negotlations or what-
not, offered $12,000, snd the verdict of the Jury wss §11,000,
then the plaintiff got no costs; and 1f the verdict were
$9000--nn, How did I have that?

ML, DCDGE: lLess ﬁh&n‘lO.

DEAN MORGAN: Buppose he ralses his offer the second
time. Then of couree he gets no costs from the time of the

gecond offer, Bubt suppose the verdlct were less than the first
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offer, then he should get no costs after the date of the first
offer. That was my understanding. This sentence, of ceuﬁse,
doesn't do that. This sentence says that if an offer is not

wccepted, 1t 1s dead for all purposes. I know that is what

‘we dlscugsed, =nd I had Just the other impression,

JUDGE CLARK: I suggest, therefore, that perhaps you
might well look =t it afresh anyway. There was a good dezl of
dlscussion back and forth before, »nd there l1ls thaJproblem.

ﬁ?; Morgan's suggestion, you see, has 1n mind (perhaps I might
put it this way) that each offer protects you as far as 1t goes.

DEAN MCRGAN: Yea. |

JUbGE DONWORTH: Does Dean Morgan have in mind that
there mlght be two offers? |

DEAN HORGAN: Yes, that 1s what 1t says.

JUDGE DOWNWORTH: I didn't think it was a practicable
gltuation to have two offers,

DEAN MORGAN: That 1s whst we have here. '"The fuct
that an offer is made but not accepted does not pfeelude a
subsequent offer'®, |

JUDGE DONWORTH: But it is implied here, I think, and
1%t says, "but a subsequent offer renders any prior unaccepted
offer ineffective.?

DEAN MOAGAN: Yes.

JUDLGE DCNWORTH: ‘That 1s what you object to?

DEAN MCHGAN: I don't objeet to it. I Just say that
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" that lsn't what I understood we did last time. I thought,

rreally, what we meant was that 1f an offer is not accspted, 1%

shall be deemed withdrawa and evidence thereof 1s not a&missib@ee
The fact that an éffer is made but not accepted does not nre-
clude a subsequent offer. "If the adverse party fails to ob-
taln 2 judgment more favorable than that offered, he shall not
regover costs in the district eocurt froa the time of the offer
but_shall pay costs from that time." |
| THE CHAIRMAN: I think, myself, that line 15 nullifies

the prior offer 1s questionable. Suppose I make an offer Qf
510,000 and 1t 1s refused. Then later on I get a little scared
and I ralse the offer %o 715,000 and that is refused. Tuen
the judgment ia for $9000,

DEAN HMORGAN: That 1s 1%,

THE GHAIRMAN: Under this rule, I wouldn't save the .
costs after my 310,000 offer was made, but only the costs
after my later §15,000 offer was nade.

DEAN MOHGAN: That 1s exactly the point.

THE CHAIRMAN: Ildcn't see anything in thaﬁ. irz
keep ralging my offer, and they refuse all of them, the offer
I made that is most favorable to me ought to govern.

DEAN MORGAN: I thought that was what our opinion was
last time.

JULGE CLARK: What would happen the opnosite way,

Eadie? Suppose you first offer 310,000, and then you come along
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and offer $8000.

DEAN MORGAN: Yes.

THE CHAIRMAN: Then the verdlct is what?

DEAN MORGAN: The verdlct 1s $9000.

THF. CHAIRMAN: The first one would be no g00d on its
face because it was more than--no, I am wrong about that. You
offered $10,000, then reduced it to $8000, and the verdlct was
#9000, |

DRAN MORGAN: Then the defendant doesn't get any
costa, |

THE CHAIRMAN: After the date of the $10,000.

DEAN HORGAN:; Yes,

PROFES30R CHERRY: You had the wording there, Eddile,
the first time. .

DEAN MORGAN: I had the wording for it, but I didn't
know what the Committee decided. "If the adverse party falls
to obtain a Judgment more favorable than one offered, he shall
not recover costs in the dlstrioct court from the time of the
offer but shall pay costs féem that time," from the time eof
that offer,

PROFESSCR CHERRY: Yes. |

JUDGE CLARK: Do you want to comment (To Professor
Moore)? I don't believe we have any feeling about 1it, Just'se
we settle 1t here now.

JUDGE DONWCHTH: Dean Morgan, in your phrasing you
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‘have used the expression "one offer". Don't you mean "any

offer"?
DEAN MORGAN: "than one offered".
JUDGE DONWORTH: Don't you mean "“any offerty
PAOFESS(R CHERRY: He has "ed" on the end of "offer".
DEAN MORGAN: "falls to obtaln a judgment more favor-

-able than one offered, he shall not recover costs ln the dls-

t?iax court from the time of that offer.”

JUDGE DOIWORTH: I thought the use of the expresslon
"one offer" seemed t0 interfere with there belng two offers
at the same time.

DEAN MORGAN: No, no.

JUDGE CLARK: Then strike out that in line 1% after
the word "offer". Do you think that does 1%?

THE GﬂAIRﬁAﬁ: Yes. ThatAweuld be #eur start, anyway.

DEAN MORGAN: Lift "The fact that an offer is made
but not accepted does not preclude a subsequent offer® to the
end of line 10.

JUDGE CLARK: I should think that is all right.
I don't see why that coesn't do 1t. '

THE CHAIRMAN: There 18 a little quirk about 9 and 10.
It says, "If the offer is not 80 accepted it shall be ééameé
wlthdrawn and evlidence thereof4is net admlasible.” What we mean
is that the party to whom 1t 18 made can't put in evidence of
1%,
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PeaN HMORGAN:  Taat 1s right.

THE GHAIRMAN: You cen't prove that you have made it,
and therefore you can't,

PROFESUSOR CHERRY: Thalt is a standard provision,
1sn't 182 |

JULGE DCHWORTH: It relates to evidence at the trial,

PROFESSOR CHERRY: That is merely at the trlal.

THE SHAZ&%AE: Wwhy dont't you say so? If you mean
that 1% shall not be offered in evidence prejudiclal to the
party who made 1%, that is one thing; bui if 1t shall be deemed
withdrawn from evidence for any purpose, you can't‘put it in
oy the purpose of saving your costs. |

JUDGE DOBIE: And the lawyer for the defendant
couldn't refer to 1t, could het He couldn't say, "Gentlemen
of the Jury: Ten thousand dellars 1s utterly absurd here.

Why, he offered to take six."

THE GHAIRMAN: No, he couldn't, but suppose he wants

- to prove it, after the Judgment 1s rendered and the verdlet ls

in, for the purpose of showing the offer, this says that
evidence thereof 1s not admissible. -

MR, DCDGE: Insert the words "at the trial.t

THE CHAIRMAN: AL1 right.

DEAN MORGAN: Then it should be "subjeot to accept-
ance¥, I suppose, instead of "shall be withdrawn'.

THE CHAIHMAN: That part of it i1s &1l right. I don't
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know.

PEAN MOBGAN: I don't know, elther.

THE CHAIRMAN: VWhat we are doing now is to give a
party who makes an offer the beneflt of it even though he has
made higher offers later.

DEAN MORGAN: Yes.

THE CHAIRMAN: Xeﬁ you have taksen away from the
other fellow the right to change his mind and aceept that offer.

| DEAN MCRGAN: That is right. |

PROFESBOR MOCRE: Qf.epurse; he can accept the hlgher
offer.

THE CHAIRMAN: Oh, yes. But 1f he made a lower offer,

" 28 thils thing resds he can't then accept the previous higher

offer,

DEAN MORGAN: As Charlie says, I offer him 10 and
then cut 1t down to &.

THE CHAIRMAN: Who 18 golng to get the benefit of
that higher offer if it turns out the Judgment 1is less? There
is a quirk there that you have to lock out for. Suppose we
refer that to the Reporter, I don't know that we are getting
anywvhere trying to go into the detalls of the draft here.
Let's decide what.we want to do, the prineiple, and then the
Reporter can make the draft. What 1is yeur~pnr§ese now? VWhat
do you want te d4o? First, you want to allow him t¢ make more

than Gné.



1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave,

540 No, Michigan Ave,

National Press Bldg.

Cieveland

Law Stenography ® Conventions ® General Reporting New York

Chicago

‘Washington

597

DEAN HMORGAN: We determined that last tiae, I think.
I suppose it 18 all right 1o allow him t0 make more than one
offer,

MR, DORGE: You want %0 keep prior offers slive on
the question of costs. |

DEAN MORGAN: That is what I thought,

MR, DCDGEE: The last line should clearly be stricken
out, I think.

h DEAN MORGAN: Oh, yes. There is no doubt about that,

but the question Mr. Mitechell had relates to: M"If the offer
is noet so accepted 1t shall be deemed withdrawn and evidence

thereof is not admissible at the trial." We add that last.

The part that he is questioning is "it shall be deemed with-
drawn”.

MR, TCOLMAN: Yes.

JUDGE CGLARK: Couldan't that just be taken out?

EAN MORGAN: Yes. Take that out.

JUDGE CLARK: Let it read: "If the offer is not s0
accepted, evidence thereof 1s not admissible at the trial."

DEAN MORGAN: That is right.

THE CHAIRMAN: If it is accepted, you don't have any
trial. That 1s rsther absurd, |

JUDGE DONWORTH: I %hought that "withdrawn® simply
meant that it is'net & standing offer.

DEAN MORGAN: That 1t couldn't be acoepted thereafter
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18 what it means. That is the point that 18 now raised by the

.Reporter and by the Chairman, I believe, that you give the

offerer an undue advantage there. Suppose thal the offeree
later is willing %o aceept. I offer him 10 first, and he
doesn't take i1t. Then I offer him &, snd he comes back and
says, "I will take the 10 now." |

| THE CHAIRMAN: You gay he can't do 1%7

DEAN MORGAN: I say he ean't.

THE CHAIRMAN: St111 you, who made the offer of 10,
get the benefit of that effer for all the eogts subsequent 10
that ehange of heart,

DEAN MORGAN: That is right.

THE CHAIRMAN: I don't know how to work 1t out.

MR, GAMBLE: I suppose this matter was sonsidered last
sunmer, but it saeég to me te be complicating the Pule'bﬁ Pro-
viding for more than one offer.

THY. CHAISRMAN: ¥You mean that 1f a wman a¥% a certain
stage of the case wants to mzke an offer, and he makes it and
it is not accepted, then he 1is barred at'aéy later stage in the
case before trial from ehaﬂgigg his mind and saying, "I will
offer more," and being saved the costs from that date on?
Would you say he ought not to be allowed to do that?

MR. GAMBLE: I think it does complicate 1t.

THE CHAIRMAN: It dees, all right.

JUDGE DCBIE: It leads to bhickering and negotiations



1370 Ontario Street

51 Madison Ave.
- New York

The MASTER REPORTING COMPARY, In¢,

540 No. Michigan Ave.

National Press Bldg.

Cleveland

Law Stenography @ Conventions ® Generaf Reporting

Chicago

Washington

599

rather than a man's trying to make an offer that he thinks
there 18 a pretty good chance of being accepted. Isn't one
offer substantially enough? Do you think we really accemplish
anything by putting in a seaﬂné one?

JUDGE DCNWORTH: it geems to me it is right to let
him make a second offer. Dean Morgan's oriticism was about
the final dozen worde there that the subaequent offer annuls
the prior one. That is the débatable peint. But I do think
he should have & right to make a second offer.

THE CHAIRMAN: You might say he may make & second
offer, but if he makes one he will get no benefit from having
made an earller one. |

JUDGE DONWORTH: That 1s what thls means, as written.

THE CHAIRMAN: It does. "

JUDGE CLARK: That has the virtue Qf_simp;i@ity; It
may be unfailr once in a while; it may be unfalr where he in-
creases. Of course, I don't suppose it is going t@rm&ke very
much difference. 1t might if the case went up on appeal, I |
suppose, and then came back for new trial. That is the tine
when it would be important. »

PROFESSOR CHERRY: That is the time that you would be
likely to get another offer. ‘

MR, TOLMAN: Dean Clark, did not this question arise
in one of the Supreme Court cases, a patent case where an offer

was made on the question of infringement. VWhen that was
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decided, an accounting was orcered and a new offer was made to
'pay a certain amount on accounting. I have a recollection that
that very thing was done either in the SBupreme Gour; or the
eircult court of appesls. |

THE CHAIRMAN: And they allowed 1t, gave the man the
benefit of the second unaccepted offer?

MR. TOLMAN: In my recollection, they never got %o
the point of the effect of the second. They were dealing with
the éffaet of the first and only with the right to make the
second, That 1s my recollection of it. I haven't it very
clearly in mlnd. .

JUDGE CLARBK: The point as té making an offer up un-
t1l the time of accounting, and s8¢ on, 1s covered by the first
sentence, and that has definitely arisen in a case or tyo.

JUDGE DOBIE: I can very well understand how a man
would make a dlfferent offer in a patent case after the
valldlty and infringement had been decided from what he would
before. As a2 matter of fact, we had exactly that case. It
was very bitterly fought, but after we decided that the patent
was vaiid and was Infringed, then the parties did get.tcgether
very gulekly. It wasn't one of these effers,'but they never

could have gotten together before.

JUDGE DCNWORTH: Does Dean Morgan make a motion on
thie?

DEAN MORGAN; No. I hadn't any particular conviction
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about i%. I did think that last time we voted that, 1f the

. verdlct was less or not more than any offer, there should be

no cost from the time that offer was made. So my motion would
have been only tolmaka it in aocordance with that; I aidn't
feel partieularly strong one way or aﬁethef about 1%.

THE GHATRMAN: In other words, suppose a man makes
three offers, starts in at $10,000 and goee up with each suc-
ceeding one. The priagiplé you want 18 that, & ter the verdioct
is iﬁ, he can go back to the earllest offer that was as much as
the verdiet and use that as a basis for relieving him of costs.

DEAN MORGAN: That is right.

THE CHAIRMAN: That is the principle you want.

DEAN MORGAN: T am willing to settle that thing right
then and there, and you ¢an pay my costs since then;‘

JUDGE CLARK: Let me give you two forms of my words
and see 1f one or the other of these méy not carry out your
ldea. This would be in place of that materlial at the end of
15, after "offer®. Cne form might be this: ™A subsequent
lower offer renders any prior unaccepted offer ineffective.!
Another way of stating it 1s Just the opposite.

THE CHAIRMAN: That won't carry out his purpose at
all.

JUDGE OLARK: It doesn't expressly state it. The
other would be: "A subsequent higher offer does not render

& prior unaccepted offer ineffective.®
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THE CHAIRMAN: But tske the first instance. You say
'a subsequent lower offer renders the prior offer ineffeotive.
Suppoge the prior offer, though bigger than the second offer,
was more than the amount of the ultimste judgment. You would
prevent the man who made that affer from sgéing hig costs from
the date of that offer. You would say it was ineffective and
that he saved hls cogts only from the date of the second offer.
fou;ara not carrying out Mr, Morgan's idea.
) PROFESSCR CHERARY: I think Mr, Horgan's wording does
what he intends. ‘

THE CHAIRMAN: Should we bother now to try to draft
tinls thing?

PROPESSOR CHERRY: No.

THE CHAIRMAN: I am trying to get out the objective
and the result, and let the Reporter do that. He can do 1%,
1f he has the lelsure and the time to concentrate on it.

DEAN MORGAN: You don't get costs from the time of
the offer wilch equals or is greater than the verdict. That is
really what you are saying.

THE CHATRMAN: Thzt is what you are trying to get at.

SENATOR PEPPER: I seéaﬂa a motion to that effest.

THE CHAIRMAN: I guess that covers our prineiple,
goesn't 1t?

JUDGE CLARK: I sheuld think so.

THE CHAIRMAN: Is there any objecticn to that? If
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' not, 1% is agreed to in principle, and the Heporter can work it

~ out.

MR, TCLMAN: In another class of cases, thege cases
Like the patent eése and accounting or the receivershlp and
accounting, I think the person should have'ﬁﬁg peneflt of each
offer, For that reason, I thought the words ”shall be deemed
withdrawn" ought not to be in the rule. In determining that
question I should like the Reporter to conslder those cases
whiéﬁ present two different subject matiers for 11tigaticn.

THY OHAIRMAN: Have you any cases, or would you like
Major Tolman to give you the citsations?

JUDGE GLARK: I think I have the cases.

MR, TCLHMAN: He has thenm.

JUDGE CLARK: A oouple of dlstrict court cases re-
cently; one from the 7th Circult, Cover v. Chlcago BEye Shield
Co., 136 F.2d4. 37k, 4

MR, HAMMOND: Certiorari has been granted on the Cover
case,

JUDGE OLARK: It has been granted?

MR, Héﬁ%éﬁ@z Yes. 1 have coples of the briefs here.

JUDGE CLARK: Oh, have you? Could we take them?
Thst would be fine,

JUDGE DOBIE: Mr. Chalrman, dld we decide to insert

the words "evidence thereof at the trial is not admissible"?

THE CHAIRMAN: I think so. The purpose of that was
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merely %0 say that when a man made an offer, you couldn't

‘flaunt it in his face before the jury.

JUDGE DOBIE: Y-s.

THE CHAIRMAN: I made ths point that, as it was
yorded, 1t might prevent your givlng any eviéenc@ of the offer
fcr‘tha‘purpose of saving cogts after the verdlel was rendered.

PROFESSOR SUNDERLAND: You couldan't show in evidence
that you szid or didn't say anything, The géaeral rule of
evidence would exelude 1t. It is the same thing as an offer
for settlement, which wouldn't be admlssible, anyway.

THE CHAIRMAM: I don't think you need say anything
about 1t8 belng admisslble in evidence, because as sec& as you
say that you have to draw & dletinction between an offer in
evideﬁga té show you admitted your gullt and liablility and
an offer in evidence at some stage of the ocaso for the purpose
of sncgiﬂg that the aost&ieught to be taxed against him. Xou
have to make that dlistinetion. Otherwise, the rule woulgd be
ambiguous. Why is 1t necessary t0 say anything about offering
in evidence?

PROFESSCR SUNDERLAND: I don't think 1t 1s necessary
to say enything at all. I think the general rules of evidence
anply.

DEAN MORGAN: As & general rule of evidence, 1%
wouldn't be admisaible Qrdiaarily{

PROFEZSOR CHERRY:  But the rule has ssid 1t. If we
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take 1t out now, won't we confuse?

THE CHAIRMAHN: That is the trouble. Let's make it
clear. IV has been suggested that 1t shall not be offered in
ovidence at bthe trial. ~

JUDGE DCHyORTH:; Trlal or hézﬁz‘-iﬁg.

JUDGE DOBIE: Before a master, for example, for
Gamages,

THE CHAIRMAN: You might say, "shall not be offered
in‘%videnaé for any purpbse other tnan the determination of
1liability for costs,® |

DEAN MCREAN: Yes, that would be 1%t. That would be
the way to fix 1%, (

JUDGE DOBIE: Ve haV§‘ad9pted that last sugpestion?

THE CHAIRMAN: We have put 1t up to the Beporter and
z@@nﬁ;MMtwawaﬁ,

JSDGE DOBIE: And that would include the comment by
the Chalrman?

THE CHAIRMAN: Yes. Rule 7%, subdivision (a). You
remenber, we gave the district court power to dlsmlsg an appeal
on stipulaticn or mstién of the appellant, even alter notloce
of appeal had been filed, provided the record hadn't been
filed and docketed in the upper court, which ls egsential, we
think,

PROFESGOR SUNDERLAND: I was wondering about the use

of those terme, “filing and cocketing”. You can't Gocket
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without filing, can you? Why not make "docketing" the turning
point insﬁe&ﬁ of saying "filing and docketing" each time?

THE CHAIRMANt It ought to read here, "before the
recgord on appeal has been filed and the appeal docketed.”
They really are different things. The felléW'm&y file the
record up abeve, and yet he may not pay hils docket fees.

PROFESSOR SUNDERLAND: The flling always precedes the
doscketing. If you say "filing and doecketing®, 1t means the
samen%hing, a8 far as time goes, as docketlng.

THE CHAIBMAN: Wny don't we say, "before the appeal
nas been docketed, as provided in Rule .75"%

JUDGE DOBIE: You Tlle the record and docket the
appeal . You want to got your verbes stralght.

PROFESSCR SUNDEALAND: Bub you don't need to say any-
thing about filing the record. It is docketlng tue appeal.

JUDGE DOBIE: I agree to that. |

THE CHAIRMAN: Don't you think 1t would be all right
1T you simply eald, "before notlee of appeal has been flled but
before the &;ga&i has been docketed as provided in Rule 73(d)
in the upper court,  the digtriét court'vo Wouldn't that do 11?2

JUDGE CLARK: I guess that is all right.

THE CHAIRMAN: The thing that vests the upper court
wlth Jurisdiction is the docketing of appeal, and not the filing
of some papers, |

JUDGE DOBIE: VWhen they don't do that, of course,
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the motion for dismissal of the appeal is always for fzilure

itovdacket, not for failure to file.

THE Gﬁéiﬁﬁ%ﬂ: Yes,

JUDEE CLARK: That I think is clear, The word used
before is "gerved". Here 1t is "filed". I% ilsn't serving.
There 1s a difference. You only Tile notlce of appeal, and
then the ¢lerk sends out any notlces.

THE CHAIRMAN: Yes, that is right,

DEAN MORGAN: We did away with serving.

MR, DODGE: There is one point I should like %o raise
at this time, although I am not sure that this 18 the proper
rule. 7That is wlth reference to the suggestion made by Judge
Frank in that digsenting oplnion which Major Tolman had sent
to us, and a similar point wés also suggested to mé by our
gsenior distriot Jjudge. That relates to a method of getting up
occasionally an interlocutory matter before final Jjudguent,
and I want to eall attentlion to that very valusble feature in
our Massachusetts practiceé, which we lave had for a great many
years, to the great advantage of litiganis.

It doesn't provide for an appeal 10 & higher court
to exercisge a digeretion in favor of allowing &n lnterlocutory
appeal, but gives the trial Jjudge the right, generally exer-
cisged with the counsent of both parties, to report 10 the higher
court an lnterlocutory matter, 17 1t is one of vital luportance

which may stop further litigation and may make unnecessary a
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long twrial. If the trial Judge believes tnat an lniterlocutory
iruling is of sueh importance that it may settle the whole case,
he may report that guestion and stay proceedings until the
nigher eouri has declided that.
That has proved a very valuable f@aﬁure ol our prac-—
tice for & grest many yesrs. 1t hasn't caused any burdening
of the nigher court by a mass of reports of that sort.
Take an illustration. If there 1s a clalm made by

the defendant that the plaintifi obviously hasn't auny cause of

~action, and the Judge 1ls very much in doubt sbout 1t, if it is

left to him he will overrule the wotlon to dismiss and let the
case go To trial, whlch may be long and whioh may prove 0 be
utterly futils. He may say, "I overrule the demurrer or the
motion 50 dismliss, but belng of the opinicn that this question
cught ¢ be determined before further proceedings, I stay pro=-
ceedings and report the case,!

That 1s & very valuable instrument in theé intersst of
elients and the speeding of deteraination of litigation, and it
ol'ten saves, as [ sald before, a long trisl on the merits
which eomes to nothing,

Judge Frank suggested that a statute night ?e required,
bﬁ% he also sugiested that thils Commlttee shoald conslder 1%,
Congressman Sumners szld he thought thers was an lmportanst
gquesation involved which may fall within The power delegated to

the court to regulate thelr procedurs, but Lt may require &
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statute. He was 1n doubt about 1t.

It seems %0 me that the method that we have in
Massschusgsetts 18 very much betterthan,bur&ening the appellate
court, whlch knows nothlng about tﬁe case, wlth the question of
whether an lntérlaeute?y appeal should be alloved. In my visw,
much the best way is to commlt it to the trial court, as we

do, who knows all about the case and can determine right off

ttﬁ@t quastion of whether 1t ought to be sent up.>»Geﬁ§?a11y,

he dbes it only with the consent of both partles, but he ‘has
the power 10 do Lt and s@metimes does 1%, slthough one party .
objeots, | |
| JUDGE DOHWGRTH: Hy understanding is that the
federal appellate ocourts, through a unlform rorce of deslsion,
h&?é always decllned to review a matter that has not been
pasased uonon by the Eriai court. Originally there had to be a
final judgme5t. Then Congress provided that there could be
interlocutory appeals in certain cases, oub in all those cases
taoere i1 s rullng sand determination by the trial court.

M, DCDGE: There le uncer our practice.

JUDGE DCNWORTH: Not as you stated it. You sald the
court reports the matter to the higher court.

MH, DODUGE; He does after overruling the demurrer.
He reports the question. That is one instance.

JUDGE DONWORTH: - There would have to be an order to

make the case appealable. There must be a ruling.
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MR, DODGE: Yes.

THE GHAIRMAN: Judge Frank wrote me about 1t and
sent me a copy of that oplnion. I don't know whether I was
right gr not, but I wrote back to him and sald that there would
be & whole Lot of merit in having éiseretieﬁ, the rlght to
appeal on interlocutory order, provided the judges in their
discretlon, lower or upper court, thought 1t ought to be taken

up on petition of certiorari. I suggested first that I dlan't

kncw\whether, 1f the diseretionary right to allow &n appeal of
an interlocutory order was given to the court, they might be
swauped wlth petitlceng for leave to appeal, that I dldn't know
how much volume there might be. I also sald that 1t was wy
iupression thet thls matter of finding judgment in which a
party hag or has not a right of appeal 18 a mat%ér sf.suba%an-
tive right and, if 1% 1Sﬂ*t>§h&§, it 18 certainly a matter of
Juriscietion of the upper court., Hy own impression was that 1t
wasn't a mstter susceptible of change by rule of practice under
this Bnabling Statute,

If we have a right to say appeals may be taken on
certain kinds of orders where the law doesn't now allow 1t, we
have an equal right by these rules (the Supreme Court has) to
take away =1l right of appeal that now exists, I, for one,
gon't believe that we ought t@igroceeé on fhe theory that that
right of appeal is a matter that can be determined by procedural

rule. When the right exists, we can make a rule and preseribe
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the Tform of getting the aspeal up.

HMR. DODGE: According to my suggestion, we are deal-
ing only with the powsr of ﬁhe‘distriet court, the practice in
the district court. Incldentally 1% throws the ease at the
court of appeals, but 1t 1s primavrily eéneefhed with the dls-
trict court, because I departed from Judge Frank's petition

for gerilorari or something of that sort.

THE CHAIRMAN: You would leave 1t to the lower court.

MR. DODGE: Leave it to the lower court. If you
follow ﬁhe idea of allowlng a petition teo the appellate court,
you enaauraggreeunsel to do that all the time. If 1t is com-
mitted to the trial Jjudge, he settles 1t once for all, and 1t
is comparatively rarely done, but I suppose that there probably
would be two or three cases ln every volume of reper;s which
cameé up that éay. It 1s 80 advantagecus and such a good method
of expeéiting litigation that it seems to me well worth con-
aidering.

... Brief recess ...

THE CHAIRMAN:; Mr. Dodge, 4o you want to present a
resolution or anythlng for actlon about this matter of allowing
interlocutory appesls from the district ecurt?

HR. DODGEE: Yes., I was just walting for the ﬁassa~
chusetts statute, which in & few words defines the power.

JUDGE DOBIE: Mr. Chalrman, I don't mean to choke off

Brother Dodge at all, but I think it is quite a serious question
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whether we ought %0 interfere in thls matter at all; in other

words, whether we ocught to do & thing like that, even though,

as #r, Dodge says, we adopt the Magssachusetits pracﬁiee of
putting up to the distrioct judge the question of declding in
the Tirdgt instance whether 1t cught to come up.

THE CQHATIRMAM: I am firmly of the opinlon that it
éught not to be done by rule, and the only Quﬁﬁtl@nrin my mind
is whether, we Delng a body deallng with federal practiéa,
finding 2 sltuatlion that may not be within the powers of the
Court uﬁder the statute, we ought to go outside of our striaﬁ
functions and make a resemmendation to the Judlelal Conference
and the Director or the Administrator of the Federal Courts,
and so on, to consider this. That is, I think, all we can do.
I should be opposed $o our trying to make a rule 0& the sub-
Jeet, as I am convineed in my own mind it L8 a matter of en-
Larging the Jurlsdletlon of the olreult court of apoeals, and
I don't think the Knabling Act allows that.

SENATCR PEPPIR: I hope we may at least mahs-the
recomuendatlion, because the principle involved 1s closely
analogous to the Seéaratien in a patent ocase between the

determination of the questlon of 11:bllity and the question of

damages. As was polnted out today by somebody, after the

question of the valldity of a patent has been determined, 1%
is & simple nmatter for the partles to agree on the damages.

Bverything that can be sald in favor of a declaratory
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Judgment can be sald in favor of this procedure. The cases

are manlfold in the experience of all of us that the obstacle

to settlement 18 not the question of damage 17 liasbillity is
determined, but thé real issue 1ls the existence or nonexistence
of the pure question of liability. If we can recoumend a
proceedlng to determine liabllity without having %0 spend the
immense amount of time and money involved in determining
damages, 1f there is 1iabllity, and then having finally
dateé@ig@d that ther@-was no liability, 1t seems to me that

we are on the right tréek.

THE CHAIRMAN: Judge Dobie, how would you feel about
the general proposition that we ought to favor the consldera-
tion of this thing and that we ought o call 1t to the attentlon
of the Judicial Conference and the Administr&tor of the Courts?

JUDGE DOBIE; I wouldn't objeet to that at all. I
don't mean to say that I am'against 1t at &11. As a matter of
fact, I am in favor of 1t. Particularly I didn't want it
thought that I was voting fer it, belng & federal Judge, to
make & 1ot of work for us, which it unqﬁestienably willf I do
believe that probably some euch scheme ss Mr. Dodge suggests
would be preferable to Just the open one of allowlng appesals
in all these Judgnentis in the discretion of the eircuit coury
of appeals, because I think that weuié result in Jusgt a flood
of these petitions,

SENATOR PEPPER: I @ldn't mean to suggest an approval
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of Judge Prank's recommendation, whiech would have exactly the

affect that Judge Dobie specifles, but 1% sesms 0 me that 317

the Magsseihusetts pracstice could be authorlzed, it wouldn't
inorease the work of the cireult court of appeals at all, The
only difference would be that when the aaseffiaalgy came £O .
the eirouit court of appesls, it would ﬁ@mﬁ‘eﬁﬁﬂmbﬁféé with
‘&11 the Teetual matter which was lrrelevant Lf there was no
initlal 112bility, and if the case went up firet on the ques-
tlﬁﬁ\éf Liability, 1t 18 doubtful whether the case would ever
come back o the cireult court of appeals on a mere guestion
of the anmount of damage. |

HR, DCLEE: That is exactly the practloe. That has
been the result in Massachudetts. It is very seldom that a
case reported in this way gets up to the highest court a seoond
tinme,

I find that the w»hole thing le oovered by a single

sentence in Section 111 of Chaplter 231 of the general laws:

"I7 a Justlee of the Buperior Court le of the eopinion that an

interlosutory finding or order made by hin ought %o be
determined by the full court before any further prosesdings in
the trlal court, he may report the case for that purposs and
8tay all fwther proceedings exeept such 58 are necessary to
preserve the rights of the parties.t

JULGE DCBIE: "Court” means the Bupreme Court?

MR, DODEE:  That means the supreme Jjudloclial eourt,
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That 1s one sentence in Seetlion 111, If you feel that we are

not entitled to call Lt a guestion of practice withln our

funetiqn, I should certalnly like to0 have 1t in some way
recommnended to the proper autherities.

THE GHAIRMAN: = How would it do if I were authorized
to appoint a commlttee, you ané anybody else of the Committes
th:t you want, t0 draw up @ brief report stating our feeling
about the thing and how we think 1t ought to be done, 1T done,
gnd‘gb ¢irect 1t to the Judlelal Conference, to the Supreme
Court itself, and to the Administrator of the Unlted States
Gourts, with ﬁﬁe'suggesﬁion that we Teel that 1% 1s doubtiul
that 1% 1s wiée to attempt to do 1% by a rule because tnere!ia
doubt of the power to do 1t by rule, but that we think it
certzinly ought to be consldered, that we approve of the ldea
as a matter of leglslation; something of that Kind.

M. DOREI: I think that would be all right,

THE CHAIRMAN: Then that report of the subcommitise
will come back to us. I am sure we are golng %0 have %0 have
another meetlng before we finally dish up our draft here. e
¢an have the material all before us then, and LT anybody wants
any changes in the report or dlsagrees with the ccnelusion, we
ean vote on it then, after we see the whole picture.

MR, DODGE: I move that the matter be handled in
accordance wlth the Chalrman's suggestion,

JUDGE DOBIE: I second the motion.
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THE CHALRMAN: All in favor say "aye"; opposed.
Carried. I will appoint & comuitiee~~ ‘

JUDGE DOBIE (Interposing): In that connection, be-
fore you appolnt anybody, let me interpose this question.
Lon't you think probably 1t would be bebter not to put Judge
Clark and me on that comuittee? I don't know that you were

going to do that, but somebody might say, "Here these boys

~are messing with something in whlch they are selfishly

\iterested, "

THE CHAIRMAN: That 18 a good ldea.

JUDGE DOBIE: I 4o approve of 1t.

THE OHAIRMAN: It would get you in wrong with your
fellow circult Judges 1f you agreeé 50 that.

JUDUE DOBIE: I Just made that suggeation,

THE CHAIRMAN: I think 1% is a good cne. I will
appolnt Hr., Dodge. 1’$h$ulﬂ‘likﬁ Senator Pepper 1o go over
your suggestions and agree with you on your report, 1f that 1s
agreeable Lo you. _

BENATCOR PEPP%R: By aéﬁ with the consent of MNr.
Dodge, 1t 1s all right with me.

MR, DCDGR: I consent, ﬁut I am not quite clesr what
the comulttes 1s,

THE CHAIRMAN: You are chairman, and the Senator 1is
a member of your committee.

MR, QGQQ“: Vice chalrman.
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THE CHAIRMAH: You are supposed to draw up a report
“telling the story and making your recommendation. Then you
have to0 send it to him and give him a chance 0 disagree or
agree wlth you. ¥éur report then will be brought before thils
meeting., You ocan have it mimeographed and dend 1t out by mall,
and wé can consider 1t the next time we gel together.

MR. DODGE: ALl right. | ‘

) THE CHAIRMAN: That will, I think, enable us to get
to ﬁﬂé law.

How we are up to Rule 73(g).

JUDGE CLARK: I thought we had aevaraé that.

THE GHAIRMAN: Yes, We are up to T5.

JUDGE OLARK: May I spesk & little about that? A
suggestlon was made t0 add a provision that the appellee might
docket thé appeal. That is contalned here in lines % to 1.6,
and that, as I understand, 18 the way the Committee voted.

I am nni at all sure. My own feeling would be a little doubt-
ful as to how really desirable 1t is. I wlll bring up two or
three things. | \

In the first place, I don't suppose that practically
1t would hapoen very often. I can't imaglne that an appellee
would want 10 do it very often. It 18 a kind of cumbersome
thing to put in here, There are variousg circult court rules
now, The elrcult court rules generally pr&viée for docketing

to dlsmiss. Some of them do say that you can docket and call
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for argument or dlemlaes, waloh 1@ practlically thls, There lg

‘a little curious qulrk there. .y colleagues, against my own

conclusiong, neld bthat woere the appellant, even In a oase
that we had before us, even in argument, withdrew a point,

we had ne Jurisdletlon in the matter. Tihey stuck to 1% pretby

well, and the duprsume Cuurt denled certicrarl, although that

wasn't vory clesely in point., 1 dont't think the denial of
¥ y B

certlorard would mean very wuch. I rather doubt thal declsion,

bat ﬁév&?tﬁaleﬁs, asg 1L resd 11, ﬁﬁﬁ?a wlght even e & quesiion
¢ cur Jurisdicticn,

THE CHalBMAN: You mean where the appellant serves
notlee of appeal, and the respondent 1s the one wino yets the
ranseript recdy, files 41 and dockets L7

JUWGE CLARK: Yes., Of cowrse, our case was & Little
clfferent, ot I wonder 1f the theory isn't the same. In oup
case the appellant wae g king of dusb egg, anc I always thought
e dlc 10 a iittl@ uncer the pressure of our distingulsined
senlor judge. In the argument he admitted in a patent case
thet there was no infringement but asked us Lo go aheaé and
declide on the validlty of the patent. I thought we stiLl had
guthority to affirm the declglon of the trial court, whioch was
thet the patent was invalld and, therefore, helped out the
defendant. I thought it wes a little unforfunate for ug %o
back away anéISay that we wouldn't then consider 1t, but my

oolleagues hﬁlé'that weé had no Jurisdietion where the appellant
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had made the questlion moot.
- THE CHAIRMAN: How does that have any relation o
this guestion? |

DEAN MORGAN: I don't see 1t,

JUDGE OLARK: I the &ppeilant doesn't question the
polnt bafore him, how can the appellee do 1%

THE CHAIRMAN: He is not guestioning any polnt., The
a@;gllee gets the vscord up there in a hurpy, files it there,
andkfayﬁ it in the lap of the appellant. He says, "Go on and
ralse your polnts, press your points, and get the case on for
hearing." The appellant then has to flle his brief and get
his case ready for heariang. But the appellee doesn't press
anything except to get the papers up there so that the oase
can be promptly hesrd,

DEAN MORGAN: It 1s quite all right with him to have
it go off in his favor,

THE CHAIRMAN: Why, surely.

PROFESSOR SUNDERLAND: How can the appellee tell
géat is 0 go into the reecord? He doesn't know what polnts
the apovellant will make. i

THE CHAIRMAN: I have that marked on the margin here.
Under the present system, wvhen the appellant wantg to agpeal
he deslgnates the reeord. If he doesn't designate the whole
record, he has to file a statement of the points he is going to

rely on, so that the respondent may decide what other parts of
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the record are needed. Here we have the reverse procedurs.

It is the respondent who 1s making the first designation, Of
course he doesn't have to file any statement of the points he
proposes to0 raise, because that is lnappropriate. Now we get
back to the appellant, who makes the seeoudfdesignatien, and
it is too late for him to file his statement of points to help
the other side because the other fellow has already made his
deslgnation.

\ I think that is Just a chance that the respondent has
got to t-ke 1f he wants t0 expedite the appeal this way. He
has t0 take his chances on designating. all the parts of the
record that he guesses he 1s going to need.

PROPISBOR SUNDERLAND: He really has t0 put up the
whole record. -

THE CHAIRMAN: MNot necessarily at all.

PROPESSOR SUNDERLAND: I would saj he has to put it
all up.

THE CHAIRMAN: ©Not necessgarily.

PROFEBG0R SUNDERLAND: Because he doesn't know vhat
part of the record the appellant eventually may rely upon to
press his points. He has to have everything,

THE CHAIRMAN: He knows pretty well what the points
are ss a result of the trial in the district court.

JUDGE CLARK: I don't believe this will ever be used.
That ie a complicated thing.
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i THE CHAIRMAN: Way ﬁié the olrcuit courts have a
rule? There 1s a rule in one eireuit which I read (is it the
District of Columbia) that glves this very right.

MR. HAMMOND: I have sent for 1%,

THE CHAIRMAN: You say 1t is nS?e§ used. It won't be
used except in ocases wherse the appellant is taking an appeal
from Judgment againéf him andg wants to delay.

E JUDGE CLARK: Tae usual provision is to docket and
dlsmisg,

THY CHAIAMAN: ©Oh, no.

JUDGE CLARK: That 1s all right.

THE CHAIRMAN: Docket and dismiss? How can you dis-
mies 1f the appellant 1s prooeeding in asaardanaé gith the
rules. The mere fact that he takes his full forty days to
file his transeript doesn't give the other side any right to
dismlss. | ’

PROFESSCR SUNDERLAND: wWould it glve him any right to
secelerate if he is taking the time that he is entitled to?

THE CHAIRMAN: Suppose it isn't necessary.

PROFESSOR SUNDERLAND: Then you get into an argument
a8 to what 18 necessary and what isn’t ﬁeéegsary and you get=
before the court in a wrangle.

THE CHAIAMAN: I noticed that there are rules to that

effect in some ©f the circuits, and when you say it is never

- the rule, I have an old friend in the Black Tom case agaln.
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There was an appeal from a summary judgment we got in the case.

"The other side appealed and then filed notice of appeal. Then

they sat back and began to count the days, how long they could
string along the matter of getting the record up. They had

it figured out that théy could carry this a?paal along by that
sort of dllatory practice about a year and & half or two years,
énd thereby we were losing several hundred thousand dollars of
interest every three or four months., They were foreing us to
makeaa settlement. So, instead of standing for that sort of
thing, we told the clerk in that case that we needed the whole
record. There was no rule about it, but @é ordered the elerk
to get up a transerlipt of the whole record on a motlon for
summary judgment. We flled the case and docketed it in the
elrcult court of appesls within a week,

Do you mean to say that the other gide has any right
to object to that? The record was there. The whole thing was
there, |

JUDGE DOBIE: They ought to have been very grateful
to you for printing the record and saving them that éxpense.

| THE CHAIRMAN: Sure, we pald 1t. We printed the
record, pald the bills, and had the record up there within a
week, and were stumped on thelr dilatory practice.

PROFESSOR SUNDERLAND: But you had t0 put up the whele
recerd. If you had had less, they could have objected that you

had to have other parts.
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THE CHAIRMAN: That is what this rule pfevide& for.,
The appellant can add to what the appellee designates anything
that the appellant wants. _ _

PEQFaagéﬂ SUNDERLAND:  When 1% came t© the point ef
designating, they would bave the time to make designation.

THE CHAIRMAN: Ten days under this rule, just the
same ag 1t is for the respondent today. Cur rule now says
%ﬁgt,if the appellant deslgnates his record, the respondent
shéil have ten days t0 designate the psrt he wants; and under
thlis propesed amendment, 1if the respondent makes the first
designation, the appellant has ten days to designste his parts,
He can get 1t extended 1f there 1ls any trouble,

There isn't any doubt that some appeals are taken
for purposes of delay, and the limlts of time fixed are taken
advantage of to the limit. It is another case where I have
had practlical experlence, and I have known many cases inzmy
practice over forty years where the other side took an sppeal
and tled up the execution of my Judgment for months, scmetliues
lost me a term of court by taking the full rule time to take
all the intermedliate steps that affected 1t, This 1s¢ a meaﬁé
of putting & stop to that.

There 18 no harm done, because 1f the appellant is
being hustled too hard for his comfort, all he has to do is to
say to the circuit court of appeals, "dentlemen, i am being

hustled slong here. Under your rules I would have to file my
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brief within thirty days, and sinée I am being hustled, I wish
you would allow me sixty days to do it instead of thirty."

It doesn't hurt him any. The fTact thaet some oircult courts
have rales allowlng the appellee t0 expedi;e the appeal that
way makes me think there is something in ﬁhe idea.

. PROFESSOR SUNDERLAND: Is the suggestlon that the
appellee, when he prepares that record, shall make designation
for the appellant?

- THE GHAIRMAN: For himself.

PROFEGSCR SUNDEALAND: But his designation 1s only to
meet what the appellant ralses, and the appellant hasn't ralsed
anything, 80 how can he designate even for himsel £7

THE CHAIRMAN: He knows gerfeetly well ghat the case
is about. He can designate as little or as much as he likes,
Then the appellant turns around and éays, If the part the
respondent has desipgnated doesn't railse all the questions I
want to raise, I will add something to it." I willl admit that
the respondent is téking some chances, because under this kind

of procedure he hasn't any final notice of what the other side

is golng to ralse,

GENATOR PEPPER: The great thing, Mr. Chsirman, is to
get before the district court a sultable designation. This is
merely the mechanical process for doing 1t. It doesn't make
much difference who files the designation if the outocme of

the matter ia suth a record on appeal as does Justice to both
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sldes. I would make this suggeation Lo shorten the matier and

*hring the gquestion 36 2 vole: that the second as amendad

ahould resd thug:

"Proaptly after an appeal 1o a olreull court of
sopeals 18 taken, thers shall ba flled %ﬁ%ﬁ the diztriet sourt
8 ééﬁigﬁaziﬁa of the portlions of the record, procesdings, and
avidence to be sontained in the record on appsal. Elther
zppellant or appellee may file auch a designation. Within bten
ﬁagéxthareafter any other party to the appeal may serve and
file a designation of addlblonsl portions of the record, pro-
oesdlags, and evidenoe (0 he iﬂﬁl&é%ﬁ; IT the appellee Tiles
the deslgnation, the p&?tié% shall proceed uader gub@iﬁigiaﬁ
{(b) of this rule as 1f the appélleg were the appellantg.?

THE CHAZRMAN: Thet weuldn't quite fit, beoause under
{b) if there was a partlal reocord designated only by the
aprellant, the appellant has to fille s statement of the points
he 1s going 10 valse on azppeal, and as you have literally
worded 14, you waalé e ailegiﬁg the appellee to deslgnate the
questions that are golng to be hesrd on the appesal.

SENATOR PEPPERY Ne. I have sald within ten days
afbor elther party files the designation, whioch means that if
the appellee does 41t, then withlin ten days any other pariy to
the appeal may make his motion for supplementory matter. Butg
whon these ten days are up, the mere procedure to be followed

¢ settled by subdivision (b), and 1t doesn't mske any difference
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there whether the moving party 1s appellant or appellee.

THE CHAIRMAN: I am afraid you will have doubt wlith
a situatlion wherse the appellant 1s the one who first designates
the record and designates only & part. That calls on hinm,
under (b), to file a statement of the peiéﬁs which he expesctis
to raise on the appeal,

DEAN MORBGAN: Subdivislon (b) doesn't do that, does

THE CHAILRMAN: Doesn't 1t7

SEHATOR PEPPER: I don't think so.

DEAN MORGAN: That has to o only with the parts of
the record. |

THE CHAIRMAN: Well, (ﬁ).dees it. |

_bﬁéﬂ'ﬁeﬁﬁﬁﬁz I know, but the_énly place where it
would make any difference is in subdivision (b), as to who
flled the record,

THE CHAIRMAN: I mee. It may bes that that eévers it.
I agree with the ldea that the thing can be greatly shortened
and improved. \

SENATOR PEPPER: It does seem to me that 1t is a
nistake to adopt the 1dea that 1t is really important whieh of
the parties does the thing, because what you are after is 1o
get a proper designatlon, and whichever one of them does 1%,
there ought to be ten days for anybody else to make the amend-

ments. When that has been done, then the procedure in (b)
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becomes operative. I offer that Just for the consideration of
“the Reporter, | ‘

JUDGE DOBIE: I don't know whether it throws any
1lgnt on this rule or not in that connection, but I will say
from my experlence--and 1 should llke %o he%? Judge Clark®s--
in forty-nine cases oﬁt of Fifty they deslignate far, far too
muchh., It 18 the rarest thing in the world that they ever
éeSignate too litﬁle; In a nunber of instances we have thrown
the c;sts around the other way, and very frequently a very
able lawyer, a very distingulished one, a very busy one, will
say, "I left that to my olerk.” ' |

JUDGE CLARK: I thgnk that is true, and I think
probably it is worse with ua, where we stlll have the no-
prin&iﬁg"rule, and is may be with you. It doesn't 4o much hurt .
1f they designate too much with you, does it?

JUDGE DOBIE: No.

» JUDGE CLARK: Of course, we have voted sometie
sinee to adopt your rule, but we Just haven't gotten around
astually to putt1§g it into effect.

_TEE CHAIRMAN: There i1s some questlon about the
machinery of this proposal. One judges these thinge by his own
practical experience, snd if anybody tells me that quite often
an appellant isn't &éliberaasly, dilatefily'trying to stay the
execution of a Judgment by dllatory proceedings on appeal,

the statement doesn't correspond with my experlience at all.
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DEAN MORGAN: Nor with mine, either.

THE CHAIRMAN: Where a circult court has recognized
ang has dignified that danger by a eirouit eourt rule, it
seems to me that probably other people think the way I do about
1t, ‘

MR. HAMMOND: Do you want 10 see the rule of the
Court of Appeals of the Distriet of Cclumbia?

JUDGE CLARK: There is no question about it; there
afé several eiroeult court rules.

THE CHAIRMAN: "Should the appellant fall to file
the record promptly, the appellee, in order to expedlie appeal,
may file with the clerk é complete record on appeal.....
Appellée may at his option docket ﬁhe case and file a copy of
the recorﬁ‘“/ |

| This thing isn't Just a freask idea.
SENATOR PEPPER; No.

JUDGE CLARK: I think there is a 2nd CGireuit rule.

I think it 'an be dcne under the 2nd Cirocuit. I have never

seen 1t done, but I think the rules provide for 1t.

THE CHAIRMAN: I was golng o change the thing.
You say, "Provided, however, that nothing hérein shall pre-
vent". Saying "nothing shall prevent" doesn't affiémggivsly
grant. I struck that out in line & and suggested: "The
&p@ellee, to expedite disposition of the a§§eal,“ (that is
explalning why he is allowed to do 1t) "may first serve and

file a designation of the portions of the record", and so on,
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whereupon the appellant shall have the right within 10 days

'thereafter to serve and file a designation of the addlitionsl

portions of the regord". Then I change 1% and, inste d of
saying "the parties may', which looks like jouint action, say,
teither party may then proceed to perfeet the appeal under
thls ruleh, |

DEAN MORGAN: I don't like %hat expression, "perfect
théagpp%alﬁ, because we haven't used 1t any plate.

THE CHAIRMAN: That is the language that the Reporter
used, and I didn't strike it out. It may bs objecticnable.
That is the idea I have, to stick something like this in it,
such ag the cliroults have done. It isn't neaesggry‘iﬁ tnose
eircuits where they have adoptad such & rule, because they
take care of 1t already, but a good Qaﬂy of}%hem hévsn*ﬁ.

What is your rule in the 2nd Circuit?

JUDGE CLARK: HRule 15. I think you will probably
findg 1t. ' |

THE CHAIRMAN: That 1ls where the appellant falls to
comply with this rule, any appellee may docket and flle bthe
regord %o prevent ..... and stand for argument or may have
the action docketed and dismiesed.™ That allows the appellee
to act only when the other fellow 1s in default, but I am not
dealing with that sl tuation.

JUDGE DOBIE: Under this rule, right off the bat the

appellee may #ay, "I want this stuff up there, and I am going to
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get busy right away." I am heartily in favor of anything like

“that that expedites appeals. I think 1t ls a good thlng, and

I gon't think the appellant has any kiek.
'?ﬁa EH&iRﬁAﬁ: Suppose we take a vote on whether we
want £0 do 1t or not.
LEAN HORGAN: Yes.

THE CHAIRMAN: Then in the course of the next few

‘%sgkg the Reporter and I will talk 1% over, snd we wlll try to

w&rkxtﬁiﬁ thing out agreeably to him, and 1t may simplify 1t.

SENATCOR PEPPER: I move that there be such an anend-
ment of subseotlon (a8) as will result in an‘apger%unity to the
appellee to file a designation, the machinery to be worked out
in the phraseoclogy of thé araft.

JUDGE DOBIE: I second the motion,

JUDGE CLARK: ©Of course, you have slready voted th%t‘.
I raised the guestion, but I don't suppose you really need the
motion unless you want 1it. You ald vote this before.

GENATCOR PEPPER: OCh, we d4id? I dldn't realize that.

DEAN MORGAN: We voted this, and this is a phrasing

of 1%.

THE OHAIRMAN: But 1t is reopened.

DEAN MORUAN: The Reporter sent a note around gquestion-
ing the aﬁvgaabiliﬁy of 1%,

JUDGE CLARK: That is right.

SENATOR PEPPEN: Then I withdraw ay motlion as surplus=-
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age, and the matier can stand on the suggestion of the Chalrman.

THE CHAIRMAN: I will go over it with the Reporter
and maks & new draft, ‘

DEAH ﬁéﬁ@ﬁf% I suggest that in doing that, you eoun-
sider Senator Pepper's proposed phrasing, becauss I think it
is very conclse,

THE CHAIRMAH: Yes; the old story that if you make
a ?eal, fundamental change in a rule, insﬁgﬁé of trying %o
paﬁé& up the ©ld one, you had better throw it overboard and
start afresh and get a elearer result.

LAN MORGAN: 'Fhét is right.

THE CHAIRMAN: Under subdivision (b), Mr. Reporter,
there 18 & gquestion about these coples, flling a stenographle
transeript. The rule now provides fér two ooples éf the
reporter's transeript, and ocur intention was that one should
be the copy whieh the clerk certified up,-ané the other copy
wad supposed 0 be handed out to the adversary, so he eould
look 1t over ané ses what he wanted to deslgnate. Affer he

zet through with 1t, 1t would alse be gent to the clrouit court

~of appesls. So they would have one original certified copy

and one typewritien eopy whieh they abulé use for printing or
whatnot.

We Tind that there ls a good desl of confusion, and
the clerks don't all correspond in it. Some of them think that

two coples sre necessary, and some don't. Some of them have
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gaid that ons of these eonies has to be filed with the district

“eourt and kept there personally as part of thelr record, and

they won't certify that up, making the party supply him a copy
of 1t. We never intended that. We never intended that elther
of thess eoples should be permanent rsgardszin the disteliet
court. Their filing and reposing in the clerk's office was
& temporary thing.

| § I think tﬁé members have seen all these leilters,
haven't they, sbout the praciioce?

JUDUE OLARK: 1 wrote résumdés of them whlch I think
covered 1%. I have the original letters, if you wish, but I
sent out résuméba,

DEAN MORGAN: Under date of June b,

JUDGE CLARK: Is that the date? Fine.

THE CHAIEMAN: Your rule now cuts 1t down to éﬁ%}@ﬁyy;

JUDGE CLARK: Hxeept that we did put in the powser
to the eireult court to order ancther eopy. You see, at the
very end we have thrown éaz a #80p to those clerks who thought
it necegsary.

THE CHAIRMAN: why lsn't that all right. You say
one copy ordinarily, but 1f the rules of the eirouit courts of
appesle want two or three or four, then that number has to be
furnished. Is that all right?

Oughtn't we tec say, Charlie, zs to this one copy that
1s filed, that the clerk has no right to grab it and keep 1%
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permanently on file and require the appellant to pay & stenog-
Papher $to copy it in orcer to produce a copy for certlfication?
Why shouldn't we say here that this one copy that 1s flled
gnall be the one used by the elerk in ecertifying the record up?
Why let him keep thal dosument on flle? iﬁ;és practleally use~-
lees for the future.

JUDGE QLARK: OFf course that is the intent. HMaybe
we ghould say 1t éﬁ;ﬁé@glg««I acan 1T wé haven't.

\ THE OBALMAH: You haven't sald 1t, and some of the
clerks are dolng that, They are Just zrabbing one of those
aoples for the permanent file of the distriet court, and they
never certify the orlglnal eopy up. They have been biliing the
appellant Tor another ¢opy, or he hag had %0 go cut and buy
another copy and give it to the clerk. I dontt %himk‘thaﬁ is
right.,

Suppess you put & olause In there that the vopy Tiled

- should be the copy used by the elerk in certifying the record.

MR, HAMMOND: May I say something about this?

THE CHAIRMAN: Yes,

Mit, HAMMOHD: 1 have one or two things I want to
’bying up, and that reminds me of then,

'ﬁna of the reasong for the extra eopy, a&'yaa yourself
pointed out, was for the use of the defendant. Oune of the

reagons that you reguired the extra copy was, you sald, as §

rgcall 1t, that the appellee should have avallable to him a
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¢ony 80 he wouldn't have to go around teo the clerk's office,
you 8e9.

THE CHAIRMAN: That was the ldea.

MR, HAMMOND: That was cne ldea. HNow let me point
cut 1o you another practlical conslderation £ﬁ connection with
thig, sapeclally 1n the clroult oourts of appeals where thay
have the no-printing of record rale., You are all Tamlliar
wi%@htha% ns»printiﬁg of record rule, ©On the orinting proposl-
tlun;‘tﬂ@ ﬁygallant designatea, Tnls 18 anciher designation,
It 1s not the designation of what gees inte the record, but 1%
18 sn entirvely dlfferent deslgnation, It is & é@ﬁigﬁﬁﬁiﬁﬁ of
what shall ve printed. The typewrliten transeript g@eﬁrug.
Those prules require that the appellant shall tell the appellee
winat purts he intends to have printed wlthin a certaln tiue
after the Lypewrltien transeript gets up there, Taen the
aypellee designates what parts he wants printed.

| The practical problem is thls: If the cne record
in the cease goes up to the circult court of &Q@ﬁﬁlﬁ, there ia
notning left In the distrioet aourt; The lawyer Tor the

appellee has t0 5o o the oireult court of appeals, wherever

tlint may be, take the typewritten transoripi there, examine it

there, and debtermine what he wants 30 print. I say that 1ls @

bad thing, a great lnoonvenlence, and 1% ought not to be dons.

“e ought to have the two coples, t0 avoid that.

But 1t seems to me there ls ancther angle to the
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thing, snd 1t ls something that we haven't got statlstiocs on.
I understand that where a party orders the hestlmony 1o be
wpltten up by a reporisr Iln the distrliet cvart, 1t ls almosy
the uclversal practlae o the reporter o file a scopy with
the olerk or glve 1t to the Judge.

LEAN MOAGAN: You mean as part of the Jou.

MR, HAMMGND: I don't know., They are not required to
ao-1t, but it has been the practice.

THE CHALIRMAN: 8o you really have one copy in the

elerk's handg before you start this thing. That isg your point.

s

MR, HAMMCHD: That is my point. If we are sure that

pt

that 1s one, then I say, have the one c¢opy and 1t will izke
core of the sltuation whioh I spoke of, =bout not having to go
to the clreult court of apoesls,.

THE CHAIBMAN: In any ocase, you see, your argument

huoa tie thoeught tha. one of these coples ocught to be dished out

t¢ the other slde.

DEAN MORGAN: You say right here, "Une of the ocples
eese 8hall be ..., for the uge of ﬁhe other parlises', and
ke Gb@g shall be Ior tne use of the partles" ig left in this
rule a8 10 1s neow,

THE GHAIRMAN: You have 16 have two coples, then,
Cne 18 %0 be certified up, and Ghe other is to ﬁe glven to the
other side. The olerks haven't been sgreeing to that. They

say, "It 1s on file with me. If it ie for the use of the other
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party, the other party has to come up 10 the court and gel an

‘order allowling him to remove it from the files. If he doussn't

get an order, I won't let him take 1t.% That seems gort of
ridisulous,

JUDGE CLARK: There ig sounsthing Ef a difference, of
course, where you have the no-printing rule and where you don't
have 1t. ‘Where you have the printing rule I don't belicve
ﬁheys iﬁ any raasen,’really, for the copy exeept 80 Lthat the
dis%fict court can clalm its file lsn't complete, whleh 1s an
unnecessary thing., Just see the way 1t operates in our couri
at the present time. You have éll these printed books which
are freely avallable to the other slde by the time he needs to
file nis briefs. Under our fule, the printed book (that 1s,
the record) is filed by the appellant with his b?iéf at the
time the case 19 docketed with ug, and the answering brief is
made with that printedl book, It is reslly too bad there to
heve two eoples made up snd the expense of it.

DEAN MORGAN: This means, then, that the typewrltten
copy doesn't go wp until after the parts have been deslignated,
poth for the record and for the printing.

JUDGE CLARK: It 1s a au?i@us.ané interesting thing
that in our court the typewrlitten copy never goes up. uhat
actually gees up s only the book.

THE CHAIRMAN: As a matter of faet, if the reeord is

printed, the clerk has certiflied the printed record.-
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JU B QLARKY  In the book.

DEAN MORGAN:; That is it. He does thatl.

THE GHAIRMAM: s there a rule thal ?eguiras 1t %o
be printed before 1t 1s certified?

JULGE CLARK: I guess so, 1 guaséAwe have a rule.
I can't even be sure. I know thalt le the way 1t 1s invarlably
dons, The district court slerk signs the printed reoord, and
L supoosse we mast have & »ule on i%. I really ésﬁft ®now,
It wcéks vary effislently where you have the printing, but you
have t0 have the printing there. Really, I don't know how
many records tney print, but that means that there are gsome-
thing like forty coples of everyiihlng that 18 needed.

THE OHAIRMAN: Under your rulesd 40 you automatically
orint everything that 18 designated to be gent up?

JUDGE CLARK: Yes.

THE OHAIRMAN: I ses.

FULGE OLANKS Exeept as they come to us and ﬁéksua
for leave not to print, and actually, since we awre tendlng toward.
this Hth Clroult rule, we aluost always grant any request now
net to print. But except as they get é@@ﬁi&l permigsion from
us, they have to print e?éry%hiag,taaa is designated.

THE GHAIRMAN: The result ls %éah in your (ireulit,
whepever a man designates 8 part of the record on appeal, he
13 at the same Time desipgnating what he wishes printed.

JQ@?E OCLARK: Yes.
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THE CHAIREAN: Ho there ls no subsaquent actlon.
JUDGE CLARE: That 138 whal happens, actually. You
s88e how useless an extra copy is there. Hobudy ever usssg 1%,

I am quite sure.

%é THE CHAIRMAN: Suppose the ?espénéaa% wants to
gg designate additional parts of the receord before printiag?
JUDGE CLARK: He has to 1look at that.
“: THE GHAIRMAN: What does he look at?
%E JUDGE CLARK: I presume he goes t0 the clerk's office

and looks at 1¢.

THE CHAIRMAN: I see. 7

JUDUE GLARK: Or he may have sufficient notes so that
ne doesn't need to 1eok specifically. But if he wants 10 look
s% Lt, Be can go t0 the clerk's office and look. |

Let me add a éouple more things. First as 1o Hr,

The MASTER REPORTING COMPANY, inc
Law Stenography @ Conventions ® General Reporting

Hamnond's suggestion that there probebly 1s an exirs copy
anyway, I suppose that may be s0, but I should suppose that

the ususl way or the natural way it happens ls that the district

540 No. Michigan Ave.
Chicago

Judge at the time of the hearing asks for an extra copy. Very
often, the parties get out the record then and there, 1 kunow
Judge Hineks has a rule that whenever the parties ask for &

transerint of the hearings, he wants a copy, and they furnish

Nationat Press Bidg.
Washington

1t to him. Then, of course, when he is through he Files it with
the olerk. But that 1s not an sutomatie thing, and 1% 18 not

done by the clerk, It is re&liy done through the Judge, =nd 1t

i
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goes bagk to the fact that the parties al the hearing, at the
trial, order coples as they go along in order to wrlite a brle?
in the trial court. That 18 all rlght. That 18 a matter of
agreement, But I don't belleve it qulte covers the wnole
gituation,

Un the matter of where thers is non-printiang, there

18 of course a more serious question. It mignt be a little

Eﬁa:e diffleult o require somepody in South Uarolina to go

up o Richaond and look up the file. That 18 why we pud in the
rule that the clreult csourt can cover that. B0 far as the
Southern Distriot of Hew York is concerned, of course, it would
be Just as easy ror the lawyers to go up to the ocircult court
clerk's office as to the district eourt clerk's office~-and I
think they probably would get better treatment. Bub that is
Just becauss of the differences in distances. 1 quite agree
that in the Uth Cirouit the copy might be more easily made
available for the partles in the district court clerkis office

than 1n the elreult court clerk's offlce, but thet ils coversd

| by the last lines here,. ’

DEAN MOHGANY What dld Claude Dean say aboul that
from the 4th Clreuit? I thought he sald he éldn't want the
extra 0opy, or something of the sort,.

MR, HAMMCKD: He sald you ought to take it up with
the distriet csﬁr% elerks. I think he 1s right, that those

are the pecple you ought to cireularize to find out the one
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point as to whether always, when the testimony ls ordersd
written up, the court reporter files a copy either with the
Judge or with the ¢lerk.
MR, GAMBLE: That is not true always, sz 1 reocall 1t.
THE CHAIRMAN: OFf course, that is a separate thing.
Of course, if you want to provide here that your requirement

of filing eopies, whatever 1t is, should be diminished to the

“extent that there 1s already s ¢opy in the hands of the olerk,

yéﬁ can 40 that. The Pirst thing is t0 declde how many coples
ha e tv be there, and then you ¢an add another rule %h&%, if
the parties have already got eoples, the ones in the clerk's
office, that shall reduce the number required to be filed.
That 18 another matter. Let's settl%:th@ gquestion of how many
coples there ought to be, I am in grest confusion about that,
I don't see much help we get from these clerks.

DEAN MORGAN: T don't, elther.

THE CHAIRMAN: I am set on one thing., I don't see any
reason that any copy filed there should be kept permanently in
the records of the clerk's office. The parties are obliged %0
duplicste 1% for certification.

PROFESSOR JUNDERLAND: Mr., Cheirman, wouldn't Hr,
Hamuoné's point be taken care of 1f the dlstrloet olerk merely
held that transerlipt, without sending 1t up, until the parties
had decided what they wanted to print, instead of sending 1t up

there where no ohe mskes any use of 1t7 Just hold 1%t until the
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partles have declded what they want to priani, and send the
record up after that decialon has been maﬂ@.z

CITHE QHAIMMAH: The %?ﬁu%l@»is that the declision ls
mage in toe girauit sourt of appasls and flled There, and you
haven't any rec¢ord up there {0 make y@ﬁ% daclalon on., You get
into conflict or difficulty with the cirocult court rules,

You have 0 have the raearé up there before you éasigﬁaig\tha
printing up thers.

PROFISSCR JUNDERLAND: I don't see why you have (o 40
that, You have 1t on flle there witn tie distrié¢t court, and
he hasn't sent 1t up yet physiceally. You can deslgnate your
portions for printing while the thing is atill in ths dlistirict
court oflice.

AR, HAMMOND: It 18 entirely a clreulit ocourt of
appaals matter under the rulss of the eircult court of appeasls.

PROFESS0R DUNDTALAND: But the physloal presence of
the transorlst in the distriet office doesn’t interfere at
all, does 117

JUDGE DCHWORTH: The clerk of the 9th CGlroult sayse
"It is the g&n@rél practice of the clerks of the disiviet
gourt in this clireult to send the original reporter's transceript,
properly certified, for use upon the appeal, thueg avolding the
reco.ying of the reporier's ﬁrans@ript and the oost lnvolved."

He 19 opposed to any requirement of coples and says

1% is Just the throwing away ef money., 1 don't know how general
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this practice is, but he says when there is a reporter's
transoript, 1t 18 filed in the court and 1s sent up.

THE CHAIRMAN: He agrees with my view that that
record ocught not to be permanently captured by the dlstrict
court elerk, compelling the parties to pay;fer having it
copled. He agrees with that, but I am wondering how sound
the judgment of a clerk of a eireuit court of appeals may be
‘ag to whether down in the district court it ien't right that
th@kédv@rs&ry regpondent be supolied with a copy. The elark
up above doesn't see what ls going on down there. The whole
theory of this second eopy was that 11t ensbled the resspondent
to have a oopy to work with and select his part for %hé record
wlithout golng and sitting in the alerk's office and looking
at the file eopy. If the reporter Goes not make a carbon
copy, 1t 1ls eertalnly a very sericus expense 10 have a new
copy made de nove of the reperter's transeript.

JEAN MORGAN: Three times as mueh.

THE CHAIRMAN: That is true., Your ides is that a
man may have a oopy already and then declde to appeal, which
would make 1t necesgsary for him to have another one nade.

JUDGE DONyORTH:  Yes,

THY. CHAIRMAN: I don't know what the answer ls.

Mi, BGB&E? Where 1ls the printing créinarily'ésn@,
in the di?ﬁ?iﬁt court or the elreult court of appeal a?

CTHE CHAIRMAN: In the 2nd Ulreult they have a habit
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of having 1t done down below. The dlstrliet juéges and clerks
‘uged 50 hang on to the printing., We made 1% clear in these
rules that the conirol over the printing is in the ciroult
court of appeals, and not in the district court., .If the
eireult courts want the printing to be @eﬂe{unéer the guper-
vision of their elerk, they have a right to do it. I don't
know how 1% happens that 1t is printed below in the 2nd Circult
exag?t tarough the inertia they may have stuck to thelr own
pfaaiie% of allowing the district clerks to handle the print-
ing. Is that 1t7

JUDGE GLARK: 4¢ I understand 1%, the parties really
do 1%, The partles tnke it t¢ a printer, and they get the
s tui? from the clerk,

THE CHALRMAN: I see. »

JUDGE CLARK: Then they bring it baok, and the ¢lerk
certifies 18, As long as it oomplies with the rule as to
genersl size, format, and so on, our e¢lerk Peeaiveﬁ 1%,

MB, HAMMOND: Your court Just permits them to do it
the ©ld way, you see. That 1s gbout what it amocunts to. The
partles do do 1t, as I understand, in the district court.

THE CHAIRMAN: The olerk of the cirocult court of
appeals doeen't exereise hie prerogative and step in and say,
"I want to control thils printing and select the printer and
all that."

JULGE CLARK: We found & few years ago that the elerk
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of the elreult court of appesls was doing & Lot of work, I
»used $0 go 1o him to correet the proof, mnd he used to charge
a fee fTor Lt. That wag the 0ld clerk. We stopped that and
sald he eouldn't charge a fee for it. 5o I don't think they

g0 to him any more for correcting the print.

1370 Ontario Street
Cleveland

MR, HAMEOND: 1In answer to youwr question, Mr. Dogge,
(you were asking about how many courts had the printing done

below and how many had 1t done above) the no-printing of record

51 Madison Ave.
New York

rule is now in force in the 3%rd, Yth, and 8th Gircuits and

in the Court of Appesls for the District of Columbla. I under-

inc.

stand there i1s some movement to adopt 1t in the 2nd Clreuit.
They have 1t under advisenment,

JUDGE CLARK: There 18 a kind of limlted proceeding
in the 1lst Cilroult.

iR, HAMMCND: Yes. In the lst Cirfoult, by an order

The MASTER REPORTING COMPANY, '
Law Stenography @ Conventions ® Generai Reporting

of the court., I had s case up there in which that was done.
He got an order of the court not to print the entire record

put to print the parts wanted in an appendix to the brief,

540 No. Michigan Ave.
Chicago

M, DODGE: Did he get an order of the circult court
of appeasls? '
MR, HAMHCHD; Yes.

MR, DODGE: I hed never known of that belng done.

National Press Bldg.
Washington

I think the printing there is all done in the @lstrict court,
isn't 1%

MR, HAMMCND: No, sir,
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THE CHAIRMAN: To bring this to & head, I would sug-
gest thls as a matter of prinelple, not of detall of drafts-
manship: About these copies, first we should say that one
eopy is all that has to be flled. BSecond, we should make it
clear that that copy need not be filed if there 1s already one
on file, that 1t isn't an additional copy. Often, you know,

they procure eoples during the course of the trial, and one

©of them gets into the hands of the clerk or the Jjudge. IT

,ﬁﬂéﬁe is one there already, even that one doesn't have %o be
filed. Then we should provide that the one copy which is
filed 1s to be used for certification and not for permanent
record in the district clerk's office, to avoid this ldea that
the clerk can hold on to that and then force people to supply
and pay for a new typewritten copy.

The result would be that the apelles will have to
rely on a single copy, unless he has already been provided with
an extra, and that copy that he is golng to resort to ls going
to be on file with the clerk. If he wants to look at it, he
has to go up there and sit in the clerk's office and do i%t,
unless he gets an.erder from the Judge to let him borrow it.
That won't work well in some districts, but on the whole that
is the general consensus among the clerks.

I would provide,alse, that where the rules of the
clreult court require more coples to be filed and sent up,

that rule i1s to be obeyed., If the circult courts want, say,
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three typewritten coples sent up and made avallable $0 thenm,

" they have & right so 10 require.

That would be my general idea,

JUDGE DOHWCRTH: I move that the course Just out-
lined by the Chslrman be mééé the 3uégmant:af the Committiee.

MR, HAMMOND: Before you take a vote on 1%, I Just
want to call your attention again %o one fact, in order to
tagg.éare of 1t, not that it makes any difference to me. It
wonf% tuke care of that one situation where you have the no-
printing rule in the sircult court of appeals snd the lawyer
for the apellee will have to go wherever the cireult court of
appesls 18 10 declde what parts he wants printed, |

DEAN MORGAN: Don't they always have more than oneg

cooy?

MR, HAMMOCND: HNo, they don't always have in the
¢lreult courts of appeals.

THE CHALIRMAW: O©f ccurse, he can settle that question
before the record goes up, if he 1s diligent. There is a type-~
weltten copy down below that has been gertifised, and before it
le certified and sent up, he can o to the dlstrict clerk's:
office and look through and make & 1lst of the pages that he
wants to b@_énra to have printed. Then when 1t goes up, he
doesn't have to chase it up.

MR, HAMMOND: The trouble with that is that he dosen't

know what the épgelzant is gaing to deslgnate untll afterwards,
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THE CHAIRMAM: That 1s all right. He designates
rwﬁ&% he wants, It 13 on his 1iat, and he checka that agalnat
what the appellent finally designates. He finds what is
cﬁvéreé and suppliss the differencae. ‘

_ MR, HAMMCND: It oan be done, fhat was Professor
Sunderiand's suggzestion,

THE CHALAMAN: The other scolutlon of 1%, if & man
fiﬁa}ly lets the typewritten rscord get away from him and up
to the olroeult eourt before he has finally declded whatl he
wants printed, ls to get a typewrltten copy instead of wavel-
ing t© the cireuit clerk's office. They wsually have them,
you know, | | |

 MH, HAMMOND: I Just wented 0 call that to your
attention. Now, the motiun, '

THE CHAIBMAN: The trouble 1a, if you regqulred two
coples, the msjority of the clerks don't think th@y are nescesg-
sary, They are desirable in some instances such as you speak
of., Let's tey 1t that way and issue the rule %haﬁ way, and
age what the lawyers and the distrlot clerks have to say about
1t. I am not sure we have combed the dlstrict olerks enough.
He have relled on the elireult elerke, who don't %%é the wmllling
that 18 golng on down below,

BENATOR PEPPER: May I inauire--it is all quite
obscure to me. I am trylng to thlak of some good reason that

wa ahould attempt to unify prsetlee on g subject which isn't of
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any gensral interest but 1s aaﬁtrgllad.sc largely by looal
pustom, Why isn't thls matier of the nuaber of coples a thing
fer the district cowrt rules 1o seitle rather than for the
fad@?&l rﬁles of procedurs?

THE CHAIRMAKN:; Your ldea makes m@’ﬁhink ¢f thils suge-
gestiont Speaking about these coples, we shéll lay down the
general rule and say, "Except as otherwlse provided by the
15@@} rule of the élatrict court.?

SENATOR PEPPER: Thet is all right,

THE GHALRMAN: e would have a sbandard rule of
minlmum requiremants.

DEAN HMORGAN: That ls exactly right.

THE GHAIRMAH: Then the district Judge can nmake =
local rule saying they will have two coples or three copies.
Vhy len't that agrecable?

DEAN MCHGAN: I think thaet 1s the best ldea,

SENATOR PEPPTH: I think that 1s the proger way %o g§o
1t. ‘vhere questicns of dlstances and all that are not lnvolved,
one rule is convenlent; but where questlons of alatance and
insccesslbility are invelved, it 1s otherwise., In some cagss
the printing is done, ws in the Hestern Pletrict of Peansylvania,
as & prerequisite of the district court. In: other cases 1% is

done by the clerk of the c¢lrcult court of appeals, and 80 on.

Those thinge are all variations that have a reason behind them.

‘I think the suggestion that we make & standard rule
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of minimum requirements lg all right, but recognltion that de-

{9arturea from thls rle in eonformity wlth looal convenisnce

can be made by the rules of the distriect courts should be added.

THE CHAIRMAN: Then, my statement of the general
minimum requirements, plus this suggestlion Ehﬁﬁ there be &
clauss that with respeet to the number of coples to be furnlished,
a leocal districet rule may be made to cover the ground.

‘ JULGE ﬁagﬁgz The provision we have here 1s that the
rul@\be made by the loeal eircult eourt. You said dlstrict
court. ZXan't it the clireult court that would make the rule Tor
the whole eireult?

THE CHAIRMAK: No. I would leave in your proviso
that our minlmum requirement may be fixed by the olrecult court.
We hove fixed a minimum requirement of one sopy. The eireulit
court of sppeals may fix & ainimum of three. The dlstrict
rule may go beyond that minimum, elther our minimum Or ths
gireult court's minimum, snd make 1t four. The dlstrict court
rule may reqgulre addltional eagieg 1f the clireult ccuri ruls
hzen't already done At. I think both the courtsz cvught to be
allowed to dip in. A eircult ocourt, 1f 1% ié ﬁgaring cases
on typewritten records, wants at least three, doesn't 117
Judge Dobie?

‘ JUDGE DOBIE: No. We have a full transeript of
records always on the beneh when 1% is hsard, and the Jjudges

have only the part of 1t that is deslynated, whiech is printed
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in the appendix, _

THE OHAIRMAN: You hear cases with no printing at
all, Just on Lypseritten rescord?

JUDGE DCBIE: We do permit that. I hope we still do
1%, although 1t 18 an infernal nulsance @hé?@ you have three

or four coples. They are sométimes very illeglble, but we

peralt 1t. We haven't as much money in our part of the country

&g we have had, as 18 the case with a good many others,

x\ JUDGE DONWORTH: Wouldn't you provide that the dis-~
triet court rules to which you refer may e superssaded or
supplemented by the eircult court of appeals rule, 50 thai
the circeult court of appesls really will de the domlnating
anthorlity?

THE CHAIRMAN: That is all right. I don't think it
makes much difference which @ﬁ& you go at it. Hy ldea was
thot we are esteblisbing & minimwm., The elrcult court of
appeals wmlpht ineresse that winimum., Bul whatever the ainioum
was, whether 1t was what we ?ixea-er whether it was what the
clireult ccurt of sppeals fixed, 1f they fixed any, the dlistrict
court by rule could add to 1%,

PROFLEBBEOR SUNDERLAND: The district sourit has no
inherent intevest in 1t at all. It is Just a way station to
the eircuit court of appeals, '

THE CHAIRMAN: They have an interest in serving the

convenience of the lawyers in thelr court in trying to get up
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the transeript, 1f the lawyers say, "Here, I don't know
‘whether I have to trot up to your office and loock at this
transeript on file, I ocught 1o have é e0py that I ocan use at
my desk,® '

SEMATCR PEPPER: Ien't the grinsié&e thig? e are
meking rules for distrlet sourts, not cirvoult courts of
appesla. We provide a standard rule for dilstrict sourts, with
g @gevlsa that 1t shall be competent for a district court to
ma&s“meﬁifieaﬁieﬂa in the loeal practice in regard {0 copiss
not inconsistent with the rules of the clroult court of
appeals,

DEAN HMORGAN: Yes,

THE CHAIBMAN: That iz another way of stating 1%.

I think we have the prinelple. Is that agreed to?

SENATOR PEPPER: Mr. Chalvman, may I ask a question
of personal privilege? The Committes will probably be glad to
kﬁaw'%hat I have t0 go home this evening; that 1s, I have 0
£0 to New York, Would it be possible after the luncheson hour
t0 take up the Condemnmtion Rule before taking up the next
rules subsequent to the one we have been disaussing? I should
vary much like to hesr the discusslon on that subleet, snd you
have to do it esome time. Possibly you won't find 1t lncon-
venlent to 4o 1t after the luneh hour,

THE CHAIRMAN: Is there any objection to taking 4% wup

rilght after lunech? If there 18 no objectlion, it 1s agreed to.
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JUDGE DCBIR: I think 1t ought to be done. I don'g
think there 1s any objeetion te taking 1t ocut of erder. I
think 1t 15 probanly mors laportant than the formal rules at

the end, and we should like very mucih to have Senator Pepper

§§ here for that dlssussion.

53 |

§o THE GRAIRHMAN: I thionk 4t 1s a good plan, not only
. unobjectionable, but desirable.

L SENAT G PEPPER;  Thank you, sir.

= JUDGL ﬁﬁﬁlgz senator &@ftin has to leave, 00, and

he says he should like very much to take part in the Condsmna-
tion Bule discusslon,
» LORGEE; I have to go, also,

2ET2
Hil

cow The Comnittee adJourned at Li00 p.m. ...
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